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I. 1NTRODUCTION 

I .  In this Order, we consider the joint application (“Application”)’ filed by Comcast 
Corporation (“Conicasr”) and AT&T Corp. (“AT&T”) (collectively, “Applicants”) for approval to 
transfer control of certain licenses and authorizations to A T & T  Comcast Corporation, a newly created 
company, pursuant to sections 214(a) and 310(d) of the Communications Act of 1934, as amended 
(“Comnlunicalions Act”).’ To obtain Commission approval, Applicants must demonstrate that their 

I Applicarions for Consent to the Transfer of Cmtrol o f  Licenses from Comcast Corporation and AT&T Corp. to 
AT&T Comcasr Corporation. M B  Docker Nu. 02-70 (fi led Feb. 28, 2002). 

’47U.S.C. §$214(a).310(d). 
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proposed transaction w i l l  serve the public interest, convenience, and necessity.’ In this regard, we have 
traditionally weighed the potential puhlic interest harms o f  the proposed merger against the potential 
public interest benefits to ensure thai Applicants have shown that, on balance, the benefits outweigh the 
harms.‘ 

2. We consider this merger against the backdrop of l it igation that resulted in judicial remand 
of the Commission’s cable horizontal ownership limit, which prohibits any cable operator f rom owning 
artributable intcrests in systems serving more than 30% of the nation’s multichannel video programming 
dibtributor (“MVPU”) subscribers. AT&T’s acquisition o f  MediaOne in 2000 violated this limit as a 
result o f  Mediaone’s attributable interest in Time Warner Entertainment. L.P. (“TWE’). The 
Commission conditioned i t s  approval of the associated license transfer on AT&T’s divestiture of TWE. 
Shortly bcfore the compliance deadline, the U.S. Court of Appeals for the District o f  Columbia Circuit 
held the Commission had failed to justify i t s  ownership cap and remanded the matter to the Commission. 
The Commission subsequently initiated a rulemaking proceeding to consider the ownership rule i n  l ight 
of the remand. That rulemaking i s  pending. 

3. The proposed merger would combine the nation’s largest cable operator, AT&T, with the 
nation’s third largest cable operator, Comcast, to create a new entity, AT&T Comcast, which would serve 
approximately 27.02 mi l l ion subscribers, or  28.9% of all U.S. MVPD subscribers.5 h addition, upon 
closing of the merger, AT&T Comcast would acquire AT&Ts 27.64% interest i n  the nation’s second 
largest cable operator, TWE6 The TWE cable systems serve approximately 12.8 mil l ion subscribers.’ 
Including the subscribers served by TWE, the merged firm would have attributable ownership interests in 
cable systems serving approximately 38.34 mil l ion subscribers, or 41% o f  all nationwide MVPD 
subscribers.’ 

4. Applicants have asked us to approve the combination with the TWE interest 
appropriately insulated and placed in t rus t  for divestiture. In their Application, Applicants stated that as 

ld. See also Applirarion.P/or Conseiir io rhr Transfer of Conrrol o/Licenser and Sectioir 214 Aurhorizations from 
MediaOne Croup. Inc. ,  Transferor. ro AT&T Corp., Transferer, 15 FCC Rcd 9816, 9817 ‘l I (2000) (“AT&T- 
MrdiaOne Order”); Applicariorrs for Consenr to rhe 7run.ft.r of’Corrrro1 of Licenses and Secfion 214 AuZhorisarions 
,from T~lr-Conimu~iications, lnc. ,  Trun.v/cmr, 10 AT&T Corp.. Tran/erre,  14 FCC Rcd 3160, 3168 ¶ 13 (1999) 
(“A TBT-TCI Order”). 

3 

AT&T-MrdiaOne Order, 15 FCC Rcd ar 9817 ’$ I 

’ As of June 30, 2002, AT&T had approximately 18.51 million total subscribers and Comcast had approximately 
8 51 million total subscribers. See Letter from Betsy I. Brady, AT&T Corp., and James R. Coltharp, Comcast 
Corporation. to Marlene H. Dortch, Secretary, FCC (Sept. 20, 2002) (“Applicants‘ Sept. 20, 2002, Ex Parte”). 

Some ot 1WE’a cahlr system, are managed hy Time Warner Cable. Inc. (“TWI”). For ease o f  reference, TWE 
and TWI wil l  he jointly referred io  herein as TWE. 

This ligure include5 the 1.48 million subscribers served by Texas Cable Partners and Kansas City Cable Partners, 
systems that arc owned jointly by ATdiT and W E .  See note 14, ii$ra. In order to avoid double-counting when 
combining the total subscribers of AT&T 3nd TWE, we include the 1.48 million subscribers in AT&T’s total 
subscriber count of 18.51 million subscribers, hut we subtract them from TWE.8 total subscriber count of 12.8 
million. 
x The cahle ownership aitribution rules. 47 C.F.R. 9 76.503 n.2, determine whether the size or  type of an enriiy’s 
ownership inrerest in  a cable sysccm i s  such that i t  confers on the entity the ability to influence or control the 

operatlons of rhe cable system or creates ecnnomic incentives to lake aciions that concern the Commission. Set. 
/m/~leme~rrution of the CabIe T ( h i s i o n  Corr.vumer Protecriot,,r and Cornperition Acr of 1992, 14 FCC Rcd 19014. 
19016 YI I (1999) (“A/rribiction Order’.). As noted above, to avoid double-counting o f  subscribers served by 
ATdiT’s two  parlnerships with TWE. these subscribers are subtracied from TWE’s total subscriber count for 
purpose5 nfcalculating the conibined subscriber reach o f  AT&l Corncast and W E .  

6 
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o f  the merger’s closing. they w i l l  have no attributable interest in W E .  Subsequently, Applicants 
specified the mechanism by which they would accomplish this result, plcdging to place TWE and any 
successor interests in a t rust  upon the merger’s closing and to fully divest themselves o f  any interest in 
TWE within five-and-a-half years after the merger’s closing. Therefore, we condition our decision on the 
TWE interest being appropriately insulated and placed i n  t rust  for divesture. As such, our analysis o f  the 
public interest harms and benefit3 below examines only the combined AT&T and Comcast cable systems 
and their programming interests, and does not consider those interests that are attributable only through 
AT&T‘s interest i n  TWE. As discussed below, we find that the proposed t rust  adequately insulates the 
TWE interest f rom attribution to the merged firm. Accordingly, in thc analysis below, the terms “AT&T 
Comcast.” “the merged firm,” and “the merged entity” refer to the combined company without an 
attributable interest in TWE. 

5 .  Commenters express concern that AT&T Comcast’s vertical interests, particularly i n  
regional and local programming, combined with increased clustering i n  major markets, w i l l  give the f irm 
enhanced incentivc and ability to discriminate against i t <  competitors. They believe that AT&T 
Comcast’s increased market share may make i t  easier for the firm to deliver i t s  affiliated regional and 
local programming terrestrially. placing i t  beyond the scope o f  the Commission’s program access rules. 
Commenters also believe the merger may increase the firm’s incentive and ability to secure exclusive 
distribution agreements with programmers that are not affiliated with any cable operator and therefore are 
not subject to the program access rules. Those rules, which were adopted to implement section 628 o f  the 
Communications Act, apply only to satellite-delivered programming in which a cable operator has an 
attributable ownership interest. We conclude that the merger is not likely to result i n  the alleged harms, 
and we decline l o  impose conditions regarding the use of exclusive contracts. 

6. I n  addition, we exanine allegations made by commenters with respect to both 
Applicants’ business practices. in particular, targeted discounts and marketing strategies. Although we 
believe that such practices may be designed and employed to achieve anticompetitive results, we are 
unable to l ink such practices to the merger. 

l. Finally, we address potential harms regarding high-speed Internet service, telephony, set- 
top boxes, and interactive television (T“’). As discussed below, we conclude that some o f  these 
potential harms are not merger-specific; that is, i f they exist. they arc not an outgrowth of the merger. 
With respect to other potential harms, we f ind that the record docs not demonstrate that such harms are 
likely to matenaliat.. 

8. With respect to potential public interest benefits, Applicants contend that the proposed 
merger wi l l  accelerate the development and deployment o f  facilities-based high-speed Internet access 
services, digital video, and other advanced services such as high definition television (”HDTV”), video on 
demand (“VOD”). and ITV. Applicants also assert that thc merger w i l l  allow them to providc facilities- 
based local telephone competition to incumbent local telcphone exchange caniers (“incumbent LECs”). 
particularly by leveraging AT&T’s expertise and experience i n  this market. Applicants further contend 
that the merger wi l l  increase the supply o f  local and regional programming, and wi l l  permit the merged 
company to compete more cffectively i n  the selling of  national, regional, and local advertising. 

9. We find that the merger i s  l ikely to result in somc public interest benefits associated with 

accelerated deployment o f  broadband services. Recause of the significant technical and operational 
uncertainties that remain in the commercial deployment o f  Internet protocol (“P”) telephony, however, 
we give minimal weight to Applicants’ claim that the proposed transaction would accelerate deployment 
o f  cable telephony. 

10. After reviewing the record in this proceeding, we conclude that the potential public 
interest benefits, on balance, outweigh the potential public interesI harms of the merger. Accordingly, 
sub.ject to certain conditions, we conclude that approval o f  the Application to transfer control of 

4 
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Commission licenses and authorizations from AT&T and Comcasl to AT&T Comcag wi l l  Serve the 
public iiiteresi, convenience, and necessity. 

11. BACKGROUND 

A. The Applicants 

1. AT&T. 

Cuble und MVPD Services. AT&T i s  the nation's largest cable operator.' 1 1. T&T has 
attributable interests in systems serving approximately 18.51 mil l ion subscribers." AT&T offers i t s  
subscribers traditional video products, including local broadcast stations, national, regional, and local 
cablc networks, premium movie channels, and pay-per-view services. As o f  December 31, 2001, 
approximately 76% of AT&T's cable plant had been upgraded to at least 550 MHz,  and 59% had been 
upgraded 10 at least 750 MHz." 

12. AT&T generally divides i t s  interests i n  cable systems into three categories: ( I )  owned 
and operated systems, in which i t  has a 100% ownership interest; (2) consolidated systems, in which i t  

has an interest greater than 5096, but less than 100%; and (3) non-consolidated systems, in which i t  has an 
interest of 50% or less.'' As of June 30, 2002. AT&T had 13.13 mil l ion subscribers i n  i ts  owned and 
operated system,, 130.000 subscribers in i t s  in i t s  only consolidated system, M i l e  Hi Cable Partners, L.P, 
and 5.25 mill ion subscribers i n  i l s  non-consolidated systems, excluding TWE."  AT&T's non- 
consolidated cable systems include investments in companies, jo int  ventures, and partnerships that 
provide cable. video programming, telephony, and high-speed Internet services. These non-consolidated 
interests include AT&T's interest in TWE, which owns both cable systems and video programming 
scrviccs. W E  serves approximately 12.8 mi l l ion subscribers and i s  the nation's second largest cable 
o p e r a t ~ r . ' ~  AT&T's non-consolidated interests also include Insight Midwest, a Delaware limited 
partnership which owns and operates cable systems in Indiana, and serves approximately 1.3 million 
subscribers. As general partner, Insight Communications manages the business of the partnership, 
although certain matters require the approval of AT&T.I5 Another AT&T non-consolidated interest i s  
Texas Cable Partners ("TCP'), a Delaware l imited partnership that owns and operates cable systems in 
Texas, and serves approximately I .  I2 mill ion customers. The remaining 50% partnership interest i s  
owned by Time Warner Entertainment-AdvancelNewhouse Partnership, approximately two-thirds o f  
which is owned hy TWE.  The general manager of Tcxas Cable Partners i s  TWE, although certain 
governance matters require approval of a managcmenr committee, on which AT&T and Time Warner 
Entertainmcnl-Advance~cwhouse Partnership have equal representation," A T & T  also owns a 50% 

AT&T Broadhand i s  a wholly-owned subsidiary nf  AT&T Corp Through the merger, AT&T Corncast will  
acqu~re only (hose assets of  and serviccs provided by Al'&'I- Broadhand. In  this order, AT&T COT. and AT&']' 
Broadhand Corp will he referred to as "ATBT." 

Y 

,+e Applicants' Sepr. 20, 2002, Ex Partc 

Applicaiion a i  I X 

ld. 

,I) 

0 

" S e e  Applicanls' Sept. 20. 2002. Ex Parte. 

Id.; Applicarion ai 51. TWE'b 12.8 million subscribers include 1-48 million subscribers served by two cable 
syslcms, Texas Cable Partners and Kansas Cily Cable Partners. that are owned joinrly by AT&T and W E .  See 
discusrim. infru. Their combined 1.4X inillion subscribers are included in AT&T's total subscriber count of 18.51 
i n i l l i on  suhscribcrs. See note 7, supra. 

I 4  

Applicarion ai 19. I S  

" I d .  
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intcreqt i n  Kansas City Cable Partners (“KCCP’) --with the remaining 50% interest being owned by TWE 
~- scrvinp approximately 310,000 customers i n  Kansas and Missouri.” 

13. Video Progrumning  N e m o r h  AT&T states that i t  has dramatically reduced i ts  
ownership of video programming services.” On August IO, 2001, AT&T completed a tax-free spin-off 
o f  Libetty Media Corporation, which owns all of the assets attributed to the Liberty Group, including 
interests in a large number of video programming services. Liberty Media Corporation i s  now an 
independent, publicly traded company, which i s  separate f rom AT&T and no longer attributable to AT&T 
under the Commission’s mles.Iy AT&T also recently reduced i ts  voting interest in Cablevision Systems 
C o p .  (“Cablevision”) 10 4.98% and irrevocably waived i t s  right to nominate two directors to the 
Cablevision board of directors, making i t s  Cablevision interest no longer attributable to AT&T.” 
Cablevision owns 77.1% o f  Rainbow Media Holdings, lnc. (“Rainbow”), which owns interests i n  a 
number of national and rcgional programming services.21 Additionally, last year, AT&T sold all of its 
interests in the Food Network, The Outdoor L i f e  Network, Speed Channel, and The Sunshine Network.’’ 

14. AT&T currently owns attributable interests in three national video programming services: 
( I )  E !  Entertainment (10%); (2) style (10%); and (3) “ D E M A N D  (44%); and five regional services: (I) 
Fox Sports New England (50%); (2) New England Cable News (SO%); (3) Pittsburgh Cable News 
Channel (30%); (4) Empire Sports Network, L.P. (33.33%); and ( 5 )  AT&T3 (100’b).z3 Through i t s  
ownership interest in TWE, AT&T also has an interest in certain programming services owned by TWE, 
including HBO, Cinemax, Comedy Central, and Court TV. 

I S .  Interne! Services. AT&T has over 1 .S mil l ion high-speed Internet service customers. 
AT&T’s lnternet service i s  available to almost I S  mill ion households, or approximatcly 61% of homes 
passed by AT&T cable systems.24 Through i t s  ownership of TWE, AT&T has an indirect interest in Road 

Othcr AT&T non-consolidated systems includc Parnassos Communications. L.P.. serving approximately 464,000 
customers; CC V111, L.L.C.. serving approximately 903.000 customers; US Cable of Coastal - Texas, L.P.. serving 
approximately 144.000 customers; Midcontinent Communications, serving approximately 200,000 customers; and 
Century-TCI California Communications, L.P., serving approximately 767,000 customers. SBP Applicants’ Sept. 
20.2002. Ex Parte, Appendix. 

I1 

Application at 24. 

Spe Appliruriori,rfor Consmr to the Tran,yfer of Conrrul of Licenses und Secrion 214 Authorizutions from Tele- 

I 8  

19 

Comrnunication.v, Inc., Transferor, to AT&TCorp.. Trunsjeree, 17 FCC Rcd 8985, 8986 

’(I Application at  20-21 

NRC owns the other 22.9% of  Rainbow. Rainbow’s national progrdm services include American Movie Classics. 
Bravo, Independent Film Channel. Mag Rack, MuchMusic USA, and Women‘s Entertainment. Rainbow’s regional 
program services include the Fox Sports Net services. MSG MetroGuide, MSC Metro Learning Channel, MSG 
Network. MSC Traffic and Weather. and News 12 Networks. See id. at 20. 

’’ Id. at 24. Comcast now owns 100% olThe Outdoor Life Network. 

’’ Id. at 25; 12euer from Douglas G. Garrett, Vice Prrrident Law, AT&T Corp., to Marlene H. Dortch, Secretary, 
FCC (Ocr. 3. 2002) (“Applicants‘ Oct. 1, 2002, Ex Pane“); Letter from Michael Hammer, Willkie Fan & Gallagher. 
to Marlene H. Dortch, Secretary, FCC (OCL. 16. 2002). Comcast also owns interests in E!  Entertainment, style, and 
INDEMAND. 

Application at 22-23. Prior to i l c  bankruptcy, Excite@Home maintained and operated many of the facilities that 
cnnnected ATAT’S hcadend equipment to the public Internet. In  connection with the bankruptcy and shutdown of 
the Excilr@Home network. A T & 1  built a replacement network to service AT&T customers. id. at 23. AT&T i( 

3 (2002). 

24 

consolidatinp cusiomers currently on thc nctwork built by the former “Road Kunner” partnership onto the new 
AT&T network. 
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Runner. which T W E  0wnh . l  ATSrT funher states that it plans to take a number o f  steps to enhance the 
attractiveness of its high-speed Intcrnet service ollerings, including the addition of features such as home 
networking and remote e-mail access.’6 

16. L*~cal Telephorte Scjn~ice. AT&T currently markecs cable telephony service to 
approximately seven mil l ion households i n  16 markets and serves more than 1.5 mil l ion lines.” In  the 
past year, AT&T added almost one-half mil l ion new cable telephony customers.*’ Currently, AT&T 
offer5 cable telephony services in Atlanta. Boston, San Francisco, Chicago, Dallas, Denver, Hanlord. 
Jacksonville, Pittsburgh, Portland (Oregon), Richmond, Seattle, Salt Lake City, St. Louis, southem 
California, and Minneapolis-Si. Paul. AT&T states that i t  offers consumers a variety of options and 
calling plans with various price points, ranging from basic single line service to multiple lines with full 
feature funcrionaIity.27 

2. Comcast. 

17. Cable und M V P D  Services. Comcast i s  the nation’s third largest cable operator. As of 
December 31, 2001, Corncast’s wholly-owned cable systems served 8.51 mil l ion customers i n  26 states 
and passed approximalely 13.8 mil l ion homes.3o Corncast offers i t s  customers traditional video products, 
including local broadcast stations; national, regional, and local cable programming channels; premium 
movie channels; and pay-per-view services. Due to recent plant upgrades, 95% o f  Comcast’s subscribers 
are now serbed by systems that provide a bandwidth o f  550 MHz or higher, and over 80% of i t s  
suhscnbers are served by systems that provide a bandwidth o f  750 MHz or higher.” By the end o f  2001, 
Comcast provided digital cable service to 2.3 mi l l ion subscribers, or 2 7 8  of i t s  total subscriber base. As 
of February 2002, Comcast’s digital cable service was available to nearly 99% o f  i t s  subscribers.” 

18. Certain Comcast M V P D  service offerings have interactive features, including an 
electronic program guide (“EPG”) with enhanced functionality and parental  control^.'^ As of February 
2002. Comcasl offered V O D  service to cable systems passing over three mi l l ion homes in 16 markets. 
Corncast’s V O D  service offers subscribers functionalities s im i la r  to those available on videocassette and 
digital video disc (“DVD’) players, i.e., stop. pause, rewind, and f a ~ t - f o r w a r d . ~ ~  Comcast also has 
conducted I T V  trial5 in selected markets with Wink lnteractive Television and Liberate Interactive 
Television, allowing subscribers to access program-related information such as weather, sports, and trivia; 
to play two-way games; to make purchases; and to change the language o f  a program’s audio 

” AT&T-MrdiaOne Order. 15 FCC Rcd 21 9863 71 107. Pursuanr tn i ts  consent decree with the Dol, AT&T has 
divcsled i ts directly held inrcrest i n  R w d  Runner, which ii acquired as a result of the AT&T-MediaOne merger. 
Application at 23 n.36. 

Application a1 23. 26 

2 1  

28 

Id. ai 3. 23 

Id. at 23 

” I d .  ar 24. 

Id at IO. SW uko Applicanln’ Sept. 20. 2002, Ex  Parte. In addition to i ts  wholly-owned sysierns, Corncast has a 
30% general parrnership interest i n  Clearview Panners, which operates cable systeins in Maryland and 
Pennsylvania. serving a total o f  approximarely I 1,000 subscribers. Application a t  10-1 I 

ill 

1, Applicarion at IO .  

? ?  Id. 
1 /  Id. ai I I 

ld. 
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component.” 

19. Video Progrumniing Networks. Coincast has attributable interests i n  four regional 
programming networks: ( I  J cn8. The Comcast Network (100’70 ownership interest), which provides 
news, public affairs, and sports programming to viewers in Pennsylvania, New Jersey, Delaware, and 
Maryland: ( 2 )  Comcast SponsNet (78% ownership interest), a regional sports network serving the 
Philadelphia area: (3) Comcast SponsNet-MidAtlantic (100% ownership interest), a regional sports 
network serving the geogaphic area from Baltimore to portions o f  North Carolina; and (4) Comcast 
Spons Southeast (72% ownership interest), a regional sports network serving Alabama, Arkansas, 
Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, and Tennessee.36 

20. Additionally, Comcast has attributable interests in eight national programming networks: 
( I  J Q V C  (58%); (2) the Discovery Health Channel (20%); (3) E! Entertainment (40%); (4) The Go l f  
Channel (91%); ( 5 )  i N D E M A N D  (I I %); (6) The Outdoor L i fe  Network (100%); (7) style (40%); and (8) 
The G3 Network (94Y~).’~ Comcabt also produces two short-form news and public affairs programs, 
Comcast Newsmakers and Comcast Local Edition, that appear twice hourly on the channel carrying CNN 
Headline News and are available to Comcast subscribers in portions of Connecticut, Delaware, Maryland, 
Michigan, New Jersey, Pennsylvania, and the Washington, D.C. metropolitan area.38 

21. lnrernel Services. Comcast offers high-speed Internet access service to 10.4 mil l ion 
households, or approximately 75% of the homes that Comcast cable systems pass.” As o f  December 3 I ,  
2001, Comcast had over 948,000 high-speed Internet service customers.4o 

22. Local Telephone Service. Corncast provides telephone service, including long distance 
service, to approximately 41,500 customers in Maryland, Virginia, and Michigan.“ I n  addition, Comcast 
Business Communications (“CRC”), a wholly owned subsidiary of Comcast, offers integrated broadband 
communications services to over 4,000 business and governmental customers i n  Pennsylvania, New 
Jersey, Delaware, Maryland, and Michigan.42 CBC’s services include exchange access, private line, and 
long distance services. CBC also provides competitive local exchange service to several dozen small and 
medium-sized business cus t~mers .~ ’  

23. Ulher Holdings. Comcast has a majority interest i n  two major- leaye sports franchises, 
the Philadelphia Flyers National Hockey L e a y e  franchise and the Philadelphia 76ers National Basketball 
Association franchise; Philadelphia’s two major indoor sports arenas; and several minor league baseball 
and hockey teams.M Comcast also has a majority interest in Broadnet, which offers high-speed Internet 

l5 Id. at 12. 

Id. 31 14-15, 

Id. at 15. AT&T also own5 interests 111 E! Entertainment, style, and INDEMAND. 

i h 

37 

” I d .  a i  15; 32-44. 

Id .  31 12. 

Id. Corncast‘s lnternzi service was previously pruvided in pannershlp with Excite@Home, whlch had contractual 
responsibility for the maintenance and operation of many of the facilities that connected Corncast’s headend 
equipment to the Internet. As a result of Excite@Home’s recent bankruptcy, Corncast transferred a l l  of i ts Internet 
subscribers to a network that i t  owns and manages. ld. a i  12-1 3. 

39 

411 

If!. 81 13. 

ld 

IC!. 81 13-14. 

Id. ai 15-16, 

4 1  

d 1  

I 4  
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access and e-husinesx services it1 Europe.4i Comcast i s  a limited partner in Comcast Interactive Capital. a 
venture capital fund ihai  invests i n  companies focused on interactive, infrastructure, and Internet 
technologies and  application^.^" 

B. The Merger Transaction and the Application to Transfer Licenses 

24. P r o p o e d  Traiisacrior~. On December 19, 2001, Comcast and AT&T entered into an 
Agreerncnt and Plan of Merger (the “Merger Agreemeni”).47 Under the Merger Agreement, AT&T 
Broadband Carp., a holding company for AT&Ts broadband division, wi l l  be spun-off to AT&T’s 
shareholders. Upon completion of the spin-off, both Comcast and AT&T Broadband w i l l  merge with and 
become wholly-owned subsidiaries of  AT&T Comcast Corporation.“ Upon completion o f  these mergers, 
Comcast shareholders w i l l  receive one share o f  the corresponding class o f  AT&T Comcast stock for each 
o f  their shares of Comcast stock, and AT&T shareholders wi l l  rcceive i n  the aggregate for their shares o f  
AT&T Broadband common stock 1.235 bil l ion shares o f  AT&T Comcast Class A Prior to the 
merger’s closing, Applicants w i l l  place AT&T’s interest in T W E  in trust and w i l l  divest the interest 
pursuant to the terms o f  a t rust  agreement that insulates the interest from attribution. 50 

25. Departrnenr of Justice and h e a l  Franchising Aurhor iv Review.” I n  addition to 
Commission review, the proposed merger i s  subject to revicw by the Depanment o f  Justice (“DOJ”) and 
the various franchising authorities that have local jurisdiction in the areas where Applicants provide 
service. Applicants have completed initial regulatory filings for license transfers in connection with the 
proposed merger with 1,791 local franchising authorities.5? As o f  November 13, 2002, 1,765 of the 
franchising authorities have either consented to the transfers or allowed the 120 day review period to 
elapse without ~b j ec t i on .~~ ’  Of Comcast’s 660 local franchising authorities, 658 have consented or not 
objected to the transfer, and o f  AT&T’s 1,131 local franchising authorities, 1,107 have consented or not 
objected to the transfer.s4 Applicants are continuing to pursuc approval from the remaining local 
franchising authorilies.’5 Following the Commission’s announccment o f  i t s  rul ing i n  the proceeding, DOJ 
announced that i t  had closed i t s  investigation o f  the merger and would not challenge it.56 

4i id. a i  16 

4b Id. 

Id at I 41 

dB ld. 

49 Id. 

 re Section Iv.A.~.c.. injra. 

Pursuant io section 617 of the Communications Acr, local iranchislng aurhoriries wirh jurisdiction to review such 
irantfers or sales of cable systems have 120 days from the date o f  Appllcanrs’ request for a franchise transfer to 
render a decision. See 41 U.S.C. 5 537: 17 C.F.R. 5 76.502. 

” S e e  Lcrier from A. Renee Callahan, Lawler, Metrger & Milkman. LLC. IO Marlene H. Dortch, Secretary, FCC 
(Nov. 13. 2002) (“Applicants’ LFA Ex Parte”). A cable operator musi obtain local franchising authority approval 
for the rransfer or sale of i r s  cable system only i f  the franchise agreement so requires. 47 U.S.C. 9 537. 
’~’ Applicants state this figure i n  a perceniage. Y8.5.5%. Applicanta’ LFA I l x  Pane a i  I 

51 

54 

55 

Applicants also slate thcse figures in percentages. 99.7‘70 and 97.9% respectively. Id. 

Id. The lwenty-nix local franchising authorities ihai have not consented io the transfers are listed in an 

DOJ, Jlrsiice Ucparrrirf‘nr Will NOI Challen~r Merger r,f Comcusr and AT&T Broadband (press release), 

Arlachrnent to Applicants‘ LFA Ex Pane. 
56 

November I?. 2002. 
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111. STANDARD OF REVlEW AND PUBLIC INTEREST FRAMEWORK 

26. Pursuant to sections 2 1 4 a )  and 310(d) of tltc Act, the Commission must determine 
whether Applicants have demonstrated that the proposcd transfer of control o f  AT&T’s and Corncast’s 
liccnses and authorizations w i l l  serve the public interest, convenience and necessity.” I n  making this 
determination, we first must determine whether the proposed transaction complies with the specific 
provisions o f  thc .Act?* other applicable statutes, and the Commission’s rules. The public interest 
standards o f  sections 214(a) and 310(d) involve a balancing process that weighs the potential public 
inrerest harms of  the proposed transaction against the potential public interest benefits.” Applicants bear 
the burden of proving, by a preponderance o f  the evidence, that the proposed transaction, on balance, 
serves the puhlic interest.” If we are unable to find that the proposed transaction serves the public 
interest for any reason, or if the record presents a substantial and material question of fact, section 309(e) 
o f  the Act requires that we designate the application for hearing.6i 

27. Our public interest evaluation necessarily encompasses the “broad aims o f  the 
Communications Act,”62 which includes, among other things, preserving and enhancing competition in 
relevant markets, ensuring thal a diversity of voices is made available to the public, and accelerating 
private sector deployment of advanced services.” The Supreme Court has repeatedly emphasized the 
Commission’s duty and authority under the Communications Act to promote diversity and competition 
among media voices: I t  has long been a basic tenet ol‘ national communications policy that “the widest 
possible dissemination o f  information from diverse and antagonistic sources i s  essential to the welfare of 
the public.”” Our public interest analysis may also entail assessing whether the merger wi l l  affect the 
quality of communications services or w i l l  result in the provision of new or additional services to 
consumers.6’ In conducting this analysis, the Commission may consider technological and market 
changes, and the nature, complcxity, and speed o f  change, as well as trends within the communications 
industry.b6 

“ 4 7  U.S.C. $6 214(a), 310(d) 

Sectiim 310(d) requircs that we consider the applicalions as if the proposed transferee were applying for thc 
licenses direclly under section 308 01’ the Act. 47 U.S.C. 6 310(d). Thus, we must examine AT&T Comcast’s 
qualifications tu  hold licenses. See 47 U.S.C. 8 308. 

58 

See. e .8 . .  Applicarions of VoiceStrennr Wireless Corp.. Powerful, lnc. and Deursche Telekom AG. 16 FCC Rcd 
9779. 9789 7 17 (2001) (“1)T-I‘oicrSlrcani“); ATAT Corn.. MN~ish Telecn~nmu~~icatiuns,, pic, VLT Co. L.L.C., Violel 
I.icenrt, Co. LLC, and TNV [Hahuma,r/ Limired Apli1rcarion.r For Grant of Secrion 214 Aurhorify, Modification of 
Authoriiarionr and Assignmenl oJ Licenses in Connecrion n,ith rhe Proposed Joint Venture &tween A T&T Carp. 
und Brirish Telrcoinniunicarions, plc, 14 FCC Rcd 19 110, 19146-47 

h ” S e ~ .  p ~ . , A 7 & 7 ’ - T C I O r d e r ,  14 FCCRcdat3169qI 15. 

5u 

13-15 (1999). 

47 U.S.C. $109(e). Section 309(e)’s requirement applies only to those applications to which Title I11 of the Act 
applies. i.?,, radio station licenses. We are not required to designate for hearing applications for the transfer or 
assignment of Title I1 authoriralions when we are unable lo find that the public interest would he served by granting 
the application,, see I 7 7  World Coinmuiiicarions. Inc. L’. FCC, 595 F.2d 897, 900-01 (2d Cir. 1979). hut of course 
we may do so if we find thal a hearing would be i n  the public interest. 

“A74:7’MediuOiieOrder, lSFCCRcdatY821 81 IO:AT&T-TC/Order, 14FCCRcdat3]68-69¶ 14 

MrdiaOne Order. I S  FCC Rcd at 9821 ¶ I I; cf 47 U.S.C. $ 5  521(4), 532(a). 

Gorp, 406 U.S .  64Y, 668 n.27 (1972)). 

O5 A7&7-MediuOne Order, 15 FCC Rcd at 9821 ‘j I I 

“‘ Id. 

61 

h i  Ser 47 U . S C ~  8 157; Telecomniunications Act of 1996, Pub. L. No.  104-104. Preamble, 110 Stat. 56; AT&T- 

Turner Hroudcasriq Sv.veni. In(. 1. FCC, 512 U S .  622, 663 (1994) (quoting United Srare.r I,. Midwesr Video N 
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28. In determining the competitive effects o f  the merger, our analysis i s  not l imited by 
traditional antitrust principles."' The Cornmission has independent authority to examine communications 
mergers, and the standards governing the Commission's review differ from those o f  antitrust enforcement 
authorities.hR The DOJ and the Federal Trade Commission ("FTC") review mergers pursuant to section 7 
of  the Clayton Aci, which prohibits mergers that are likely to substantially lessen competition in any line 
of The Commission, on the other hand, is charged with determining whether the transfer o f  
licenses serves the broader public interest. In the communications and video programming industries, 
competition is shaped not only by antitrust rules. but also by the regulatory policies that govern the 
interactions of industry playtrs.70 In addition to considering whether the merger w i l l  reduce existing 
competition, therefore. wc also must focus on whether the merger w i l l  accelerate the decline o f  market 
power by dominant firms in the relevant communications markets." We also recognize that the same 
consequences of a proposed merger that are beneficial i n  one sense may be harmful in another. For 
instance, combining assets may allow the merged entity to reduce transaction costs and offer new 
products, but it may also create market power, create or enhance barriers to entry by potential 
competitors. and create opportunities to disadvantage rivals i n  anticompetitive ways. 

I V .  POTENTIAL PUBLIC INTEREST HARMS 

A. Video Programming Services 

29. I n  this section, we consider potential public interest harms o f  the proposed merger on 
video programming. As discussed in greater detail below, there are two general categories o f  harms to 
video programming that commenters allege might result from the merger. First, the merger may harm the 
upstream market for the production and packaging of video programming. In addition, the merger may 
harm competition among MVPDs  in the market for distribution o f  video programming. 

1 2  

30. With respect to harms to the production and packaging o f  video programming, section 
613(0(2)(A) o f  the Communications Ac t  provides that the Commission shall "ensure that no cable 
operator or group o f  cable operators can unfairly impede . , . the f low o f  programming from the video 
programmer IO the consumer.'"' Pursuant to this directive, we found in the Horizonral Thi rd Keporf and 
Order that a cable operator's ownership of systems serving more than 30% o f  M V P D  subscribers 
nationwide would likely harm diversity and competition by enabling two large multiple system operators 
("MSOs") acting in  concert or i n  parallel to determine, by their program camage decisions, which 
programmers w i l l  be able to survive in the marketplace." We find that the post-merger subscriber reach 

See Saielliir Rusiness Sysrerns, 62 FCC 2d 997, 1088 (1977). affd, sub nom Unired Stale.\ I). FCC, 652 F.2d 7 2  
(DC Cir. 1980) (eri hanc). Norrheaui Ulilif ies Service CO. v. FERC, 993 F.2d 937, 947 (I" Cir. 1993) (public interest 
standard does not require agencies "to analyre proposed mergers under the same standards that rhc Depanmenl of 
Just ice. . . must apply"). 

b7 

ATR7--TCI Order. 14 FCC Rcd at 3 168.69 1 14 

15 I1.S.C. B 18 6') 

'"AT&T-Media One Order, 15 FCC Rcd al9821 1 1 0 - 1  I 

7 1  Id 
7 !  See. e.&, Applirarionsfor Con,ceiil to rhe Trarrsfer oJLice/rsrs and Secrion 214 Aulhorizarions by Time Warrier. 
Inc. and America Oiilinr. Inc.. Transferors. io AOL Time Warner, Inc.. Transferee, 16 FCC Rcd 6547, 6553 7 16 
(2001) (';4OL Timr Wartier Order"), App1icaiion.r ofNYNEX Corp. and Bell Arlanric Corp. for Consenr io Transfer 
Cmrrol of NYNEX Corp. and /is Subsidiuriex, 12 FCC Rcd 19985. 20035 (1997) ("Sell Allanlic-NYNEX Order"). 

" See 17 U.S.C 5 533 (0 

c f I Y 9 2 ,  14 FCC Rcd 19098 (1999) ("Huri.-o/iml Third Reporr and Order"). 

~. 

74 Srr ~ e r r r r u l l ~  lmplemrnraiion oJSccrion I l ( c )  of rhe Cable Televisio,i Consumer Prorection and Cornperilion Aci 
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i s  not likely to augment Applicants’ bargaining power 10 the extent that the merger w i l l  impair the quality 
or quantity or programming available to  consumers. We also find that the merger’s effects on national 
and regional horizontal reach are not likely to cnable AT&T Comcast to foreclose unaffiliated 
programmers. Accordingly. we conclude that the merger is not l ikely to harm the public interest with 
respect to competition i n  the programming market. Because we are conditioning our approval on the 
inwlat ion and divestiture o f  AT&Ts interest in TWE, we need not determine here whether or to what 
extent the combination with TWE would produce public interest harms absent the conditions. To the 
extent commenters raise concerns regarding an industry-wide trend toward clustering o f  cable systems, 
we concludc that the appropriate forum to consider such issues i s  a rulemaking o f  general applicability, 
such as the Comnussion’s pending rulemaking on cable horizontal ownership. 

3 I .  The merger’s potential harm to rival MVPDs derives chiefly f rom the possibility that the 
merger could enhance AT&T Comcast’s incentive and ability to foreclose M V P D  rivals f rom access to 
affiliated and unaffiliated programming.” We find that the merger’s effects on regional concentration are 
not likely Lo result in the terrestrial delivery o f  affiliated programming and that the merger therefore i s  not 
likely to enable AT&T Comcast to harm i t s  M V P D  rivals by entering into otherwise prohibited exclusive 
contracts for the distribution of such programming. Wi th  respect to the distribution of programming sold 
by vendors that are not affiliated with any cable operator, we find that the merger i s  not likely to alter 
materially each Applicant’s existing inccntive and ability to deny M V P D  competitors access to such 
programming and that the mcrger itself therefore is not likely to harm competition i n  this respect. 
Accordingly, we conclude that the merger is unlikely to harm the public interest with respect to the 
distribution of programming by rival MVPDs. We therefore decline to impose conditions restricting the 
use of exclusive contracts that are otherwise permitted by the Commission’s program access The 
Commission’s pending mlemaking on cable horizontal ownership i s  the more appropriate forum for 
consideration of the potential effects o f  industry-wide clustering on the distribution of programming by 
MVPDs to consumers. 

32. We begin this section with some background on the production, packaging and 
distribution o f  video programming and with a discussion AT&T’s interest i n  TWE. We then consider 
potential harms i n  the upstream markets for the production and packaging of video programming. 
Finally, we consider whether the merger may adversely affect competition among M V P D s  in the market 
for the distribution of video programming. 

1.  Background 

a. Production, Packaging, and Distribution of Video Programming 

33. Our analysis o f  the potential harms o f  the proposed merger depends on the relative 
bargaining power o f  video progamming networks and MVPDs.  Video programming i s  sold by video 
programming networks to MVPDs, who then deliver the programming to consumers. I n  addition to large 
cable MSOs, MVPDs include direct broadcart satellitc (“DBS”) providers and cable “overbuilders.” 
Overbuilders compete against cable incumbents in local franchise areas and may includc a second cable 
operator, delivering M V P D  services over a separate cable plant; multi-channel multipoint distribution 

li The merged enuiy w i l l  have interests in the following naiional and regional programming networks: cn! - The 
Corncort Neiwork: Conlcast SporrsNet (Pliiladelphia); Conicast SportaNet - MidAllantic; Comcast Sports 
Southeast: QVC; Discovery Health Channel; E! Entertainment: The Golf Channel; INDEMAND; The Outdoor Life 
Ncrwork; style: G4 Network: Fox Sports Ncw’ England; New England Cable News; AT&T3; Pittsburgh Cable News 
Channel. 

The C(mininsion‘s program access rulec prevent cable opcrators from entering into exc1usit.e contracts with 

47 C.F.R. 

718 

programmers that are aCfiliared with a cable operator and whose service is  delivered via satellite. 
676.1000 er J P ~ .  

12 



Federal Communications Commission FCC 02-310 

services (“MMDS” or wireless cable); or satellite master antenna television (“SMATV”) providers. These 
MVPDs bundle programming networks into groups o f  channels or “tiers” and sell this programming to 
consumers, deriving revenues from subscription fees and the sale o f  advertising time that they receive 
through their cmiage agreements. MVPDs sometimes seek exclusive access to certain programming to 
ensure that their direct compctitors are unable to offer i t  to their subscribers. 

34. Companies that o w 1  programming networks produce their own programming andor  
acquire programming produced by others, then package this programming for sale to MVPDs. Generally, 
p rogrmming networks seek in reach the widest range of subscribers for their type o f  programming on a 
regional or national basis, to increase the value o f  their programming to advertisers, and to build brand 
recognition that w i l l  spur other MVPDs to carry their programming. Because programmers incur high 
fixed costs associated with the development of programming, programming networks must have access to 
a critical number of viewers to avoid a financial loss. 

35. Video programming networks sell programming to MVPDs based on contracts generally 
lasting a term o f  several years. Some programming networks depend on a large, nationwide audience 
for profitability. Other programming networks do not seek a national audience but are regional or even 
local in scope, including regional sports and news networks. Some programming networks likely can 
survive with distribution to a few mil l ion subscribers within a Certain region, while others may need 
nationwide distribution to a large percentage of MVPD homes in order to remain viable.78 

77 

36. MVPDs can negotiate substantial discounts based on the number of subscribers to which 
the network w i l l  be transmitted, as well as other factors such as the network’s placement on a particular 
tier. Ultimately, the more concentration among buyers, the more l ikely buyers w i l l  possess some market 
power over programming. 

79 

37. Although some programming networks are vertically integrated with MVPDs. many are 
unaffiliated with any MVPD.  The Commission has recently recognized that regional programming 
services, the majority of which are satellite delivered, are significantly more vertically integrated than 
national programming services.” For example, 86% o f  “must have” regional sports programming i s  
verrically integrated.” 

b. AT&T’s Interest  in T ime Warner  Enterta inment 

38. Through i t s  wholly-owned subsidiaies, AT&T owns a l imited partnership interest of 
27.64% in TWE (the “TWE Interest”). Suhsidiaries o f  A O L  Time Warner, lnc. (“AOL Time Warner”) 
hold the remaining 72.36% of TWE. TWE was formed in 1992 to own and operate substantially al l  o f  the 
business o f  Warner Bros., lnc., HBO, and the cable television businesses owned and operated by Time 
Warner, lnc. (“TWI”) prior to that time. TWE owns cable systems serving 11.32 mil l ion subscribers and 
manages systems owned by AOL Time Warner outside of TWE that serve an additional 1.48 mi l l ion 

” Implemenrarion of Spciion I 1  ofthe Cuhle 7e/evi.\ioii Consumer Proiecriolz aiid Cornpetifion Act of 1992, 16 FCC 
Rcd 17312. 17322 ‘J 1 l(2001) ( “ F ~ ~ r r h e l - i ~ u f i ~ e ” ) .  

” Id. at 17322 ¶ 12. 
1’4 

XI1 

This itsue. and i t s  eftccts on competition among MVPDs of varytng size, wi l l  be discussed in further detail below. 

Inlplemenrarion ofrhr Cable 7 e 1 ~ 1 ~ i . ~ i o n  Consumer Proteclion and Cornperition Aci of 1992, 17 FCC Rcd 12124. 
12131-32 ¶¶ 18-19 (2002) (noting that 35 percent of national programming services are vertically integrated while 
59 percenl of regional programming services are vertically integrated). 

“ I d  ai 17FCCRcdnt12145¶49 
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subscrihers.” TWE i s  the second largest MVPD after AT&T. AT&T acquired the TWE Interest through 
i ts  acquisition o f  Mediaone Group, Inc. TWE i s  governed by a Board o f  Representatives (the “TWE 
Board”) and i s  operated by a management committee. AT&T has exercised its right to appoint two 
directors to the TWE Board, but as il result o f  i ts  merger with Mediaone, has no representation on the 
management committee.R3 

39. I n  AT&T-MediaOne, the Commission found that TWE would be attributable to AT&T, 
and  that. as a result, the merged firm would reach 41.8% of U.S. MVPD subscribers. Thus, AT&T‘s 
acquisition o f  MediaOne violated our cable horizontal ownership cap, which prohibits any cable operator 
from serving more than 30% of all U S .  M V P D   subscriber^.'^ Accordingly, the Commission approved 
the license transfer application subject to the condition that AT&T, by May 19. 2001. either (a) divest the 
TWE Inrerest, (b) terminate i t s  involvement in TWE’s video programming activities, or (c) divest its 
interests i n  other cable systems. such that it would have attributable ownership interests in  cable systems 
serving no more than 306 o f  MVPD subscribers na~ ionwide . *~  The Commission also imposed interim 
safeguards that were intended to protect against potential harms to competition i n  the video programming 
market by l in i t ing  the merged firm’s ability to exert influence or control over TWE during the period 
between merger closing and completion of the required divestiture.86 The conditions fell short o f  
establishing AT&T’s non-involvement in  TWE’s video programming activities through exceptions to our 
cable ownership attribution rules, but the conditions were sufficient to limit the merged firm’s 
involvement i n  TWE’s video programming activities for the limited period o f  time unti l the merged firm 
could be brought into compliancc with our ownership cap.87 

40. On March 2, 2(N)I, the United States Coun of Appeals for the D.C. Circuit released its 
Time Warner decision, in which i t  reversed and remanded our horizontal ownership limit.** and vacated 
the “no sale” element o f  the insulated l imited panner rIL.P) exemption

R9 to our attribution rules.’” I n  

** W E  also manages TCP, which i s  jointly owned by AT&T Broadhand and Time Warner-Advancernewhouse 
Partncrship. and KCCP, which i s  owned hy AT&T Broadhand and W E .  
83 Application at  57-59, According to the Applicants, the TWE Board has never met. Id 

AT&T-MediaOw Order, I S  FCC Rcd at 9836 yi 40; 47 C.F.R. 9 761.503. 

Id. The order was released on June 6. 2000, so the divestiture period was approximately 1 1  months long 

Id. a t  9849 ‘fl 72 and 9898 Appendix B. The conditions provide that AT&T and TWE cannot share officers or 
directors, and bar AT&T from appointing AT&T employees with video programming oversight 10 the W E  Board. 
AT&T ofticers, directors, and employees are nor permitted to “influence, attempt to influence. or otherwise 
participate in” the management or operation of the video programming activilies of W E .  The conditions alsu 
provide that AT&T and T W E  cannot share informalion concerning the price, terms, and conditions thcy negotiate 
for carriage of video programmin: on their rcspective cable systems. In addilion, AT&T and TWE are barred from 
negotiating volume discounts or other favorablc terms irom video programming vendors based on their joint 
subscriber reach. Id. We also imposed several condilions governing AT&T’s sale o f  programming to TWE through 
i ts programming affiliates. Id. 

*‘ Id at  9849 ¶ 72 

XJ 

85 

Xh 

Time Warner Enkvluinmenl Co. v. FCC. 240 F.3d I126 (D.C. Cir. 2001) (“Time Warner”). The D.C. Circuit 
found that the Commission’s horizontal rule restrictb cable operators’ ability to reach viewers and that the vertical 
rule curtails their exercise of ediiorial control over a portion of their channels. The coun held that the Commission 
did not establish record evidence to suppon the limits, did nor draw the necessary connection between the limits 
established and the alleged harms of concentration and integration the limits were designed to address, and did not 
tahe into account the changing industry market conditions. Accordingly, the court reversed and remanded the limits. 
8“ See note 217. infra (discussing I L P  criteria). 
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light of the D.C. Circuit’s ruling, we suspended the AT&T-MediuOne compliance deadlines pending 
funher revicw of the relationship, if any, between the 7ime Warner decision and the conditions in the 
A7&7’-MediuOne Order.” We upheld this suspension on reconsideration in November 2001, concluding 
that i t  was appropriate to continue the suspension o f  the deadlines pending resolution of the issues on 
remand.’’ The Commission’s cable ownership cap and the no sale tule are being evaluated as pan o f  a 
rulemaking proceeding commenced in Septcmber 2001 .93 The AT&T-MediaOiie Compliance deadlines 
remain suspended. 

2. 

In general, competition depends on having choices between products that are fairly good 
uhstitutes for each other. If consumers have such choices, a single provider cannot raise i t s  prices above 
the “competitive” level because consumers w i l l  switch to a substitute. The level o f  competition depends 
on what products are substitutes (product market), where these substitute products are available 
(geographic market), what firms produce them (market participants). and what other firms might be able 
to produce substitutes if the price were to rise (market entry). To evaluate the impact of a merger on 
competition. we examine the characteristics of competition in the markets o f  the merging firms and 
determine the impact of the merger on these characteristics. Mergers raise competitive concerns when 
they reduce the availability o f  substitute choices (market concentration) to the point that the merged firm 
has a significant incentive and ability to engage in anticompetitive actions (such as raising prices or 
rcducing output) either by itself, or i n  coordination with other firms. Economic theory describes both 
how huch anticompetitive actions can harm consumers and how the magnitude o f  the harm can be 
measu rcd. 

Potential Harms  to  the Product ion and Packaging of Video Programming 

4 I .  

a. Relevant M a r k e t s  and M a r k e t  Part icipants 

42. tn evaluating the potential competitive effects of a merger, i t  i s  necessary to first 
delineate the relevant product and geographic markets.” In this case, however. we note that a wide 
variety of firms produce andor package video programming, which they then license to video 
programming distributors, including MVPDs. Thus, for example, there are national cable networks, such 
9s QVC or the Discovery Channel; providers of premium programming channels, such as HBO; and 
regional programming networks, such as New England Cable News or the Fox Spons services.95 The 

(...continued from previous page) 
Time Wurner, 240 F.3d. at 1143. Although the court states that i t  I S  vacating the no-sale rule at  the outset of the 

Time Warner decision, the court also suggests at another point that it i s  merely reversing and remanding the rule. Id. 
at 1143. 

App1icnrion.s /or  Con.~errr ro the Tran,i/er of Conrrol o/ Liceir.re.r and Secrion 214 Aurhorizalions from MediaOne 

Appkurion.r j%r Con,%eni io rhr Transfer of Control of Licenses and Secrion 214 Auihoriza1ion.r from MediaOne 

*I 

41 

Groirp, /,IC., 7run/rror. roAT&T Corp., Tran.feree, I6 FCC Rcd 5835 (2001). 
01 

Gmirp /nc., Transferor, roAT&T Corp., Transferer, 16 FCC Rcd 5610 (2001). 

Firrrher Noiire, 16 FCC Rcd 17312. The Further Notice also addresses the Commission’s channel occupancy 
rulc, or vertical ownership limit. as well as (he single majority shareholder exemption to our cable and broadcast 
attribution rulch. 

’‘ Applicurion o/ EchoSrar Cummimicanons Corporarim iu  Nevuda Corporarion). General Morors Corporation, 
arid HuR1re.r Eleclronics Corpnrurion ( D r l u w r e  Corporarioirs). Transferors, and EchoSiar Communications 
Corporuiiun (a  Delaware Corporurioni. Tran.y/eree, FCC 02-284 (rel. Oct. 18. 2002) at ¶ 105 (“EchoSiar-DirecW 
Order”). 

Therc are also national broadcast networks, such as NBC, ABC. CBS and Fox: and local television stations, most 
or which are affillatrd wlth a national television network. However. we are not evaluating possible effects regarding 

(conrinucd ....) 
I S  

41 
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record in this proceeding i s  insufficient for us to determine whether particular types of video 
programming, such as a regional s p o n  scrvice or home improvement network, fall within the same 
relevant producl market. As discussed below, however. i t  i s  unnecessary to conduct such a rigorous 
market definition in order to analyze the potential competitive effecls on these markets.” For purposes o f  
analyzin& possihle anticompetitive effects on the production and packaging o f  video programming, 
therefore. we can consider the admittedly overly-broad market o f  all video programming distributed hy 
MVPDs. 

43. Because video programming today i s  transmitted in the form of digital bits that can be 
transported long distances at little cost, buyers can seek geographically distant sellers, and sellers can seek 
geographically distant buyers. Applicants assert that ‘’1 t lhe relevant geographic market for the purchase 
and sale o f  video programming i s  quite broad and, for many types o f  programming, international in 
 cope."^' We find that the relevant geographic market i s  at least national in scope. We recognize, 
however, that the demand for different types of programming may vary from region to region. Thus, for 
example, a New England sports network is likely to be morc popular i n  New England than in the 
Southwest United States. This does not affect the definition of the relevant geographic market, however. 
Rather, it is  simply the differences in  the product characreristics o f  particular video programming 
packages that cause them to have different demands in different geographic areas, which suggests that 
particular types of programming may be in  different relevant product markets. As discussed below, 
however, these differences i n  demand among geographic regions are critical in analyzing the potential 
competitive effects o f  the merger. 

b. Monopsony Power and Rent Shifting 

44 Some commenters argue that programming and MVPD competition wi l l  be harmed by 
Applicants’ increased subscriber reach. which wi l l  give the merged f i rm monopsony power ( i . e . ,  
significant bargaining power) i n  negotiations with programmers.’* They allege that the merged firm’s 
receipt of deep programming discounts would impair the ability of programmers to produce or acquire 
highquality programming and would Force programmers to lower the overall quality o f  their offerings, or 
exit the market alt~gether.’~ The commenters argue that these discounts are greater than what would he 
expected from any transactions cost efficiencies that may result from the merger (e.g., reductions i n  
marketing, distribution, sales, administration, and legal expensec), and higher discounts would thereby 
result in fewer program developmenl costs being recovered from the merged firm than from Applicants 
separately.lm Commentcrs also allegc that such actions would harm MVPD competition by raising rivals’ 
costs if programmers shift cost recovery to the merged firm’$ compctitors. or  i f exclusive contracts 

(...continued from prcvious page) 
broadcast programming. 
programmers selling to them and other MVPDs. 

As Applicants assert. delining the relevanr product market “is complex hccause video programming producers 
have many distribution outlets and the importancc of those outlets niay vary from one type of  programming Lo 
another.” Application at 68. 

Our analysis i s  properly limited to thc relationship hetween the merged entlty and the 

‘11, 

Id. Commenters have not directly addressed lh ls  issuc 

CFA Comments at 10-11. 13-15; Qwest Comments at 6-9, citing Haring er al. Decl. (“Haring Decl.”) at 8. 19; 
SRC Comments a1 12-13, Cenner Decl. yI 20; Verimn Comments at I I .  Monopsony power is  the inverse of 
monopoly power. I n  a pure monopoly, there are several buyers with only one seller; i n  a pure monopsony. there are 
several sellers with only one buyer. 

Yl 

9x 

YY Implicitly, these cummenrers assume that the quality of programming is  positively related to the cost of producing 
the programming. 

Qwest Comments at  6-9; SBC Comments at 12-13; Verizon Comments at 1 I i l X l  

I6 
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preclude rivals from obtaining programming.i"' By raising rivals' costs of programming, commenters 
argue, the merger may lessen competition and the abil i ty for the MVPD marketplace to constrain cable 
prices. I02 

45. Applicants reply that volume discounts are not proof that the merged firm wi l l  have the 
ability to control the price or programming.'"' Applicants broadly estimate that the merged firm should 
save between $250 and $450 million a year on license fees negotiated with programming networks.'OJ 
Applicants state that the mergcd f i rm 's  increased bargaining power wi l l  result only in a reduction of the 
rate of increase each firm would pay for programming costs, and i n  programmers taking a lower, yet sti l l  
positive, prorit.i"' Applicants assert that thc merged firm would not have excessive bargaining power 
because programmers have alternative distribution outlets enabling them to reach more than 70% of the 
MVPD market, including DBS and other MVPDs."' Applicants also assert that the merger does not risk 
raising rival MVPDs' costs of programming, arguing that if programmers could receive higher 
programming rents from other MVPDs, they would already be doing so.107 

46. Some commenters a r y e  that unaffiliated programmers wi l l  be harmed by the merged 
firm's vertical integration.loR They believe the merged entity may have the incentive and ability to 
foreclose access to its cable systems by unaffiliated programming packagers or producers, particularly if 
the merged firm has sufficient market power in  the distribution of programming that i t  can profitably 
refuse to  carry programming i ts customers desire.'" 

Id. We discuss the effects of exclusive contracts in the programming market in further derail below. 

SAC states that a program supplier niay react to a reduction in price by seeking higher prices from other MVPDs. 
SRC Commcnts, Gennzr Decl. 'j 25. If i t  i s  unable to obtain higher prices. i t  may exit the marker, thereby harming 
conwmers by reducing lhe amount and diversity of programminp. Id. I f  MVPDs pay the higher prices and pass 
them through 10 consumers. consumers will be harmed. Id.  ¶ 26. 

IO/ 

1112 

Applicants' Reply Comments a t  39-40. 

Applicarion at 32 n.SI: Applicalion. Pick Decl. 'fi 21 

103 

Applicants admit that this estimale i s  based on several 
assumptions, including "the actual r e m s  of specific prugramming contracts, broader trends in programming prices. 
and the dynamics of individual negotiations between AT&T Comcast and the sellers of video programming." Id. 
Applicants belicvc that there savings will resull from obtaining the highest price discount that applies currently to 
either AT&T or Corncast, and negotiating higher volume discounts on new contracts given the combined subscriber 
base of the merged firm. Application, Pick Decl. 1 19: Applicants' Reply Comments at 39-40. Applicants also 
believe that some of the savings will result from transactions cost efficiencies from programming networks' ability 
to deal with a single large buyer instead of two buyers. Applicants' Reply Comments at 39-40, Shelanski Decl. 1 
48. SBC counters that the programming cos1 savings would derive from the exercise of market power, not 
rransactions cost \avings. SBC Coninients, Gertncr Decl. ¶ 40. 

IIU 

Applicalion. Pick Decl. 1 2 0 ;  Applicants' Keply Cnnlments. Shelanski Decl. 146 .  Applicants state that video 
programming costs are the largest single expense item. and "have increased at a substantially higher rate than 
inflation for many years." Application, Pick Decl. I X .  Applicants claim that the merged entity's larger subscriber 
base may provide leverage to resist "supra-conipetilive" rate increases by video programming suppliers. 
Application. Pich Dccl. TI 20; Applicants' Reply Comtnenln at 3X. 

105 

Applicant's Reply Comments a1 17 llxl 

1117 Applicants' Reply Comments, Ordover Decl. 7 39; Letter from David L. Lawson, Sidley, Austin, Brown & 

CFA Commcnr, a1 IO,  15-16; Qwcst Comments a1 14-15; SBC Comments at6-7.9-10: Veriron Commenrs at 13; 

Id. Thi, issue i p  also raised in the context of '  Interne1 programming content. For a discussion of how marker 
share relates to the incentives ot a vertically integated MVPD to discriminate against "on-affiliated programming 
content. see Rubinleld. Daniel L. and Hal L. Singer, V<,rtical Foreclosurr in Broadband Access ,  49 I .  lnd. Econ. 
299 (2001).  

Wood, LLP, to Marlene H. Dortch, Secretary, FCC (Aug. 9, ?002), at 4 .  

Minority T V  Comtnents at 4, 20. 

l l l X  

10') 
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47. Applicants reply that foreclosure o f  unaffiliated programmers "can be competitively 
significant only i f  the integrated firm i s  sufriciently large that its upstream competitors' inability to sell to 
the l i rm ' t  downstream division precludes the upstream competitors from covering their costs."IIo 
Applicants state thar the Conimisbion has ruled that a cable MSO that accounts for less than 30% o f  
M V P D  purchases i s  not sufficiently large to pose a (erious threat of anticompetitive foreclosure."' 
Applicants iilso state that the merged f i rm w i l l  own very little programming that could benefit from a 
foreclosurc attempt, and w i l l  own many cable systems that would be harmed by a reduction in their 
supply o f  quality unaffiliated programming."2 

48. Discu.rsion. Section 61?(0(2)(A) o f  the Communications Act directs the Commission to 
set a horizontal ownership l imit  which ensures that no cable operator can unfairly impede the f low o f  
video programming from the programmer to the consumer. Our 30% horizontal ownership rule is  
currently under review as part o f  a rulemaking proceeding commenced in September 2001, i n  response to 
thc court's remand o f  the tule in Time Warner." ' Despite the pendency o f  our horizontal ownership 
proceeding, Applicants have noted that their combined subscriber totals, excluding the TWE and TWI 
subscribers to be divested, are 27.02 million, which i s  28.98 o f  the nation's 93.4 mil l ion MVPD 
suhscribers. Applicants therefore urge that the proposed merger wi l l  not violate our remanded horizontal 
ownership rule."s Applicants further assert that they wi l l  "take all steps necessary to comply with any new 
cable horizontal ownership limit that may he adopted i n  connection with the pending Horizontal Ownership 
FNPRM proceeding."' I' 

113 

49. Although our horizontal ownership cap has been reversed and remanded, and we have not 
yet determined what rules w i l l  best effectuate Congress' intent i n  enacting section 613(0 o f  the 
Communications Act, we remain obligated to ensure that the merged f irm's national subscriber reach 
does not result in the harms to Competition and consumers that the horizontal cap i s  intended to prevent 
( i t . .  ensuring that no cable operator can unfairly impede the f low of video programming from the 
programmer to the consumer). Further, while the Time Warner coun vacated one of the two bases upon 
which we attributed TWE to AT&T in the AT&T-MediaOnr O r d e r ,  the remaining basis for attribution of 
TWE to AT&T+ur prohibition on the sharing or appointment of officers and directors-remains 
intact."' But for Applicants' proposal to insulate and divest W E ,  AT&T's right to appoint directors to 
the TWE Board o f  Representatives, which wi l l  inure to AT&T Comcast upon closing of the merger, 
means that TWE would remain attributable to AT&T Comcast absent a waiver o f  the officersldirectors 
d e .  Because Applicants have proposed to insulate the T W E  Interest upon the merger's closing and to 
divest i t  thereafter, we evaluate the potential harms arising from increased subscriber reach without 
reference to TWE. 

Applicants' Reply Cornmenis at 44, citing Ordover Decl. ¶ 52. 

Id. (citing Horizonfa/ Owner,Phip Order¶¶ 5 ,  5 3 )  

I I O  

I , ,  

I l 2  See id. 

&,e generull? Further Noricr. 

See Applicants Sept. 20, 2002, Ex Parte. As noted above, AT&T has 18.51 million toral subscribers and Comcast 

111 

I I J  

has 8.51 million total subscribers. As of July 3 I, 2002. there were 93.4 million total MVPD subscribers nationwide. 
See Kaxan Media Moue?. Aug. 27, 2002. at 7. The percentage of naiionwide MVPD subscribers the merged firm 
would serve i s  calculated a b  follows: 27.02 million divided hy 93.4 million, equaling 28.9%. 

Application ar SO. l l i  

' Ih  Id. at  49. 
$ 1 7  

47 C.F.R. S 76.503 n.2(c). See para. 84. ir?/ru (discussing hasis of attribution of TWE in the AT&T-MediaOne 
Order). 
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SO. Monopsony Power. We seek to determine whether the proposed merger would confer on 
the merged firm a degree of bargaining power that would enable i t  to dictate the terms and conditions of sale 
of programming and thereby impair programiners’ ability to recover their costs without eiiher reducing the 
quality or quantity o f  programming or shifting those costs to other MVPDs. Ln this endeavor, we turn to 
cconomic theory and available empirical evidence. 

5 I .  The relevant economic literature suggests that the outcome of merger activity, as i t  relates 
to bargaining position, depends on the relationship between f i rm size and bargaining power.”’ This may 
reduce the quality ot programming produced by the programmer. or i t  could cause the programmer to exit 
the market if i t  i s  unable to cover its fixed 

5 2 .  I n  addition to economic theory, the record in this proceeding includes some empirical 
analysis. In their experimental economics study, Bykowsky, Kwasnica. and Sharkey (2002) examine how 
changer. in  horizontal concentration in  the cable television industry may affect the f low o f  programming 
to consumers.”’ Employing laboratory methods, the authors created an experimental market that 
attempts to simulate a market in  which national programming networks and MVPDs negotiate affiliate 
fees.”’ The study examined markets at three different concentration levels and incorporated a channel 
carriage constraint and the existence o f  “most favored nation” ( “MFN) i22  terms as variables. The study 
does not provide any basis to conclude that a market in  which the largest cable operator serves 29% o f  the 
MVPD subscribers would result i n  a reduction in  the f low of programming to cons~mers . ”~  

S3.  The record and some of the theoretical studies reviewed reflect the possibility that a large 

l is See and compare Chipty, Tanseem and Christopher Snyder. The Role of Firm Size in Bilateral Bargaining: A 
Study of the Cable Television Industry, The Review of Economics and Srarisrics, May, 1999, RI(2). 326-340 
(”Chipty and Snyder”); and Raskovich, Alexander, Pivotal Buyers and Bargaining Position, Economic Analysis 
Group Discussion Paper 00.9, United States Department of Justice, Anritrust Division, October. 2001 
(“Raskovich”): wirh Adilov, Nadir and Peter J .  Alexander, Asymmetric Bargaining Power and Pivotal Buyers, 
Working Paper, Department of Economics, Cornell University, and the Federal Communications Commission, 
Media Bureau, September, 2002 (“Adilov and Alexander”). Chipty and Snyder and Raskovich construct bargaining 
inodels hased on the assumption o f  an equal division of profits berween program producers (sellers) and program 
distributora (buyera), which generates B worsening of  a buyer‘s bargaining position as it merges and grows in size. 
Adilov and Alexander, however, cnnstruct bargainin; models based on the assumption o f  unequal divisions o f  
profirs. and conclude that large buyers enjoy greater gains from trade than smaller buyers. 

Another manifestation of MVPD barpining power is  the ability to demand that a programmer give the MVPD 
exclubive distriburion rights as a condition of carriage. Hur see 47 C.F.R. 5 76.1301(b), which prohibits MVPDs 
From demanding an exclusive contract from a programmer for carriage. A large MVPD may be able to pay the 
programmer a premium that represents the revenues the programmer will forego by excluding other distributors. An 
increased subscriber reach may facilitate either outcome. We discuss the potential harm resulting from exclusive 
contracting below. 

See Mark Bykowsky, Anthony M. Kwasnica and William Sharkey, Federal Communications Commission Office 
of Plans and Policy, OPP Working Paper No. 35 ,  Ilori:orrral Concenrrarion in rhe Cable Te1evi.sion Indusrry: An 
Cxperimmlul Ana/!sis (re]. June 3, 2002). 

’ ”  Commentcrs criticized thc study for i ts  implementation, complexity, and lack of realism. See generally NCTA 
Commcnrs. Shapiro, Carl, and John Wondbury. Cable 7Pleiiriaiz Subscriber Limits: A Crilique, July, 2002; AT&T 
Comments. Schotter Decl., July 2002; SBC Comments. 

MI3 agreements hetween buyers and sellers of programming give the MFN buyer the right to purchase 
programming from the d e r  at  terms at least equal to those of the buyer receiving the best deal. 

Completion of the study required establishing a set of parameter values that identify the key economic elements 
of the market participants‘ “business model.” For programming networks. some of the key elemenrs were the level 
of programming costs and expected national adverrising revenue. These parameter values were based on a sample 
of programming networks whose desired audience is  national i n  scope. 

I19 

l2 i l  

122 

1?3 

19 



Federal Communications Commission FCC 02-310 

f i rm with increasing numbers of subscribers may obtain or eventually gain the ability to unduly influence 
the nrarkel for video programming.”‘ Applicants and commenters addressing the issue generally agree 
that the merged f irm likely w i l l  pay less for programming post-merger than the individual Applicants 
currently pay.”’ However, there 1,s no currently available evidence that delermines a unique point at 
which B firm’s subscriber reach allows the firm to exercisc monopsony power over programmers.”6 

54. As we discuss further below, we analyze the proposed merger under the presumption that 
the TWE interest would be insulated upon closing and therealter divested. The merged f i rm would serve 
fewer than 30% o f  all U.S. MVPD suhscribers. Indeed, the number o f  combined subscribers attributable 
to A T & T  and Comcast, excluding TWE, wi l l  comply with our remanded horizontal ownership cap, and 
Applicants have pledged to comply with any new horizontal ownership l imit  the Commission may 
adopl.”’ Any augmented bargaining power resulting from the combination o f  AT&T and Comcast would 
be insufficient to create public interest harms. 

5.5. Foreclosure of Unuffiliated Nutiunal Prugrarnrning. Qwest, SBC and Verizon assert that 
the merged firm wi l l  be able to use its size to eliminate competition from unaffiliated national 
programmers by refusing to carry them on AT&T Comcast cable systems.lZ8 Combining the subscriber 
reach and programming interests of two or more MVPDs may increase the likelihood that denial of 
carriage of 3 rival’s programming on the merged firm’s systems could induce an existing programmer to 
exit the market or possibly deter a potential entrant. That is, such a merger could increase the ability to 
foreclose. The economic incentive to foreclose, however, neccssarily depends on weighing the costs and 
the benefits of foreclosure. A vertically integrated cable operator would have the incentive to foreclose 
rival programmers only if i t s  gains from the sale of affiliated programming to other MVPDs would offset 
the losses in subscnber revenues that might result i f  subscribers terminate service because of the 
operator’s failure to carry a particular unaffiliated programming service. 

56. The merged firm would reach fewer than 30% of the nation’s MVPD subscribers and 
own a modest array o f  programming networks. As noted above, AT&T no longer has an interest in 
Liberty Media Corporation, which owns a large number of video programming services.i29 AT&T has 
also reduced to a nonannbutable level its interest i n  Cablevision, which owns programming services, and 

See CFA Cnmmenis at 10-1 I, 13-15: Qwesr Comments ar 6-9, Haring Decl. at 8. 19; SBC Comments at 12-13, 
Gertner Vecl. ¶ 20: Verizon Comments at I I; scr ulso Adllov and Alexander. 

CFA Comments at  10 -1  I ,  13-15; Qwesr Comments at  6-9, Haring Decl. at 8, 19; SBC Comments at 12-13, 
Cenner Decl. yi 20; Verizon Comments at I I; .see also Applicants’ Reply Comments at 39-40; Application at  32 
n.5 I ;  Application, Pick Vecl. ¶ 4 :  Applicants’ Reply Comments, Shelanski Decl. ¶ 48.  

This may be due i n  part tn the unique dynamics involved between huyers and sellers of  video programming when 
engaged in contract ncgotiationi, which often encompass long-ierm commitments and include variables such as 
MFNs and huyers assuming some o f  the risks and costs of production. These negotlarions, and the final agreed 
prices for programming, often remain confidential. 

We notc that while the Court of Appeals in Time Warner expressed concern that the Commission did not 
sufficienily justify why the ownership leve l  should not be set a t  a number higher than 30%, i t  never suggested that 
the Commission failed to justify ceiling the number as high as 30%. 

I l b  

I27 

I Z X  
Qwesr Comments a t  14-1.5; SBC Comments at 6-7, 910: Verizon Comments at  13. These commenters also 

assen rhar thc purchasing power of rhe merged firm will allow i t  to choose a “winning’ programmer, even i f  such 
programmer i s  unaftilialrd with the merged firm, and then use i t s  purchasing power to secure deep discounts or 
e ~ c l u s i v ~  cnntracts. ld. 

Sce para. 13. supru. Among other programming networks. Liberty owns, in whole or in part, the Srarz! mnvie 
channels. [he various Encore channels (e .&.  Encore, Encore Action, Encore Mysteries), The Learning Channel. and 
the variou!, Discovery channels (e .8 . .  Discovery Cliannel. Discovery Health. Discovery Kids. Discovery Science). 

I29 
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has sold all of i t s  interests in four large programming networks."" A T & T  has reduced i ts  national 
programming ownership to threc networks: E! Entertainment ( IO%) ,  style (10%) and iNDEMAND 
(44'%.13' Comcast has ownership interests i n  eight national programming networks, three o f  which 
overlap with AT&T: E! Entenainment (40%. for  a combined total o f  SO%),  style (4096, for a combined 
total of 50%:). iNDEMAND ( I  I%, for a combined total o f  5.5%). QVC (SSS), the Discovery Health 
Channel (20%), the Golf Channel (SI%;), the Outdoor L i fe  Network (100%). and the G4 Network 
(94%)."' The total national networks owned would increase by only five."3 Further, because the 
subscriber reach of  the merged firm would be less than 30% o f  the national M V P D  market, even with an 
attempred foreclosurc strategy by the merged Firm, more than 7 0 6  of the MVPD market would s t i l l  be 
available to unaffiliated pr~grammers. '~ '  Therefore, hased on the limited number o f  programming 
services the merged f i rm would control after TWE is divesIed, and the national percentage o f  non-AT&T 
Comcast subscribers that could suppon unaffiliated programming, we f ind that the merger would not 
cnable Applicants to successfully foreclose unaffiliated national programmers. 

57. Foreclosure ofUnuf/iliated Regional Programming. We also examine the potential harm 
to unaffiliated programmers who seek access tn distribution channels for programming targeted Io  
regional or local audiences. CFA argues generally that al lowing two monopolists to merge increases their 
dominance in regional distribution markets and could lead to higher prices, content discrimination and 
increased barriers to Applicants contend that foreclosure by an MVPD i s  competitively 
significant only i f  i t  lessens competition in some relevant market.l3' 

58.  For an M V P D  to have the economic incentive and ability to foreclose unaffiliated 
regional programming several conditions must be met. First, the MVPD must have affiliated 
programming from which i t  could benefit by the reduction in programming competition. Second i t  must 
have the ability to foreclose. That is, i t  must have a large enough share o f  the relevant M V P D  households 
that by choosing not to carry a competing programmer's offering, either a competing programmer would 
cxit the market, or i t  would deter a potential entrant from entering. Finally the M V P D  must have the 
economic incentive to do so. That is ,  any additional profits attained by the reduction o f  competition i n  the 
regional programming market must outweigh the lost earnings from carriage of the competing 
programming on the M V P D s  own systems. 

Qwesr Comments at 14~1.5: SBC Comments at 6.1. 9-10; Verizon Commenrs at 13. Among other programming 
networks, Cablevision owns. in whole or in  pari, American Movie Classics, Bravo, the Independent Film Channel, 
and MuchMusic USA. 

See para. 14. supra 

See para. 20, supra 

QVC, the Discovery Health Channel, the GollChannel, the Outdoor L i f e  Network, and the G4 Network 

Ill, 

l i l  

112 

'" The presence of competine MVPDs may further reduce a cable operator's incentive to choose programming for 
reasons other than consumer demand ( e  g., the opzrator's ownership of a programming network), because a cablc 
operator that selects programming on some othcr basis risks subscriber loss i f  more desirable programming i s  
available via an alternative MVPD. 

I 3 i  Sce CFA Comment5 at 14-16, incorporating by reference CFA's Comments in our Cable Horizontal Ownership 
Proccrding at  127-38 (staring ihai "programmers [have] difficulty gaining access 10 MSO distribution" and that 
"Iplowerful cable MSOs have heen ahlc to prevent. restrict, or restructure programming networks, diminishing 
competition, diversity. and innovation. . . . in both national and local cable programming marketplaces"); see also 
Sratement of CFA et al. lo Subcommittee on Antitrust, Business Rights and Competition, Senate Judiciary 
Committee. April 23,2002 (appended to CFA Comments), ai 10-1 2. 

Applicants' Reply at 43-44 (noting that the minimum requiremenrs for competitive injury are (i) that access to the 
foreclosed ponion of the inarket is essential to the economic viability of the excluded programmer: and (ii) that the 
foreclosing MVPD h a s  significant prograniniing interests to benefit from this foreclosure). 

1 J(, 
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59. For the purpose of our analysis, we w i l l  define the MVPD’s relevant market share by its 
sharc o f  MVPD households i n  the geographic footprint where the programming i s  delivered. A merger- 
specific issue w i l l  al-ise if the merger oi AT&T and Comcast would result i n  a significant increase in the 
Applicants’ post-merger market share above the threvhold where foreclosure concern5 arise. 

60. The merged entity w i l l  have attributable interests in regional programming targeted to 
regions their cahle systems serve. Currently, AT&T holds attributable interests in  five regional 
programming networks: AT&T3:  New England’s T V  Superstation ( 100% ownership interest), Empire 
Sports Network (33.33%), Fox Sports New England (50%). New England Cable News (50%), and 
Pittsburgh Cable News Channel (30%).i’7 Comcast holds attributable interests in four regional 
programming networks: cn8, The Comcast Network (100%). which Applicants describe as one of the 
nation’s largest regional cable networks; Comcast SportsNet (78%); Comcast SportsNet-MidAtlantic 
(100%); and Comcast Sports Soulheast (72%).138 In  addition, the Applicants forecast that they w i l l  
increase the production and delivery or local and regional programming, especially in  former AT&T 
territories.”’ Within the distribution areas of these existing services either AT&T or Comcast already has 
Lignificant concentrations o f  suhscribers. 

61. The proposed merger w i l l  create or enlarge ownership concentrations i n  several 
metropolitan areas. I n  addition, documents submitted by the Broadband Service 
Providers Association (“BSPA”) suggest that, when AT&T’s partnership interests are taken into account, 
additional concentration may result in  at least s i x  other areas: (in the Albuquerque-Santa Fe DMA, the 
Kansas City DMA, the Indianapolis DMA, the Flint-Saginaw DMA, the Savannah DMA, and the 
Charleston DMA.“’ Applicants generally dispute the claim that the merger w i l l  create the additional 
system concentration identified by BSPA.l4’ Specifically, they argue that AT&T does not manage these 

Application at 25. Because AT&T‘s interest in Cablevision is no longer attributable, the regional programming 
network-including Fox Spons Net services, MSC Networks and other MSG channels, and News 12 
Network-wned by Cablevision through i t s  interest in Rainbow are also no longer attributable to AT&T. See 
para. 13, .supra; Application at 20;  Letter Iron1 Douglas G. Garrett, AT&T Broadband, to Marlene H. Dortch, 
Secretary, FCC (Oct. 3,2002) (discussing Empire Sports Network, L.P.). 

Application at  14. Comcast also produces Comcaat Newsmakers. Comcaat Local Edition, and other short-form i i m  

puhlic affairs programs that appear twice hourly on channels carrylng CNN Headline News. ld. at 15. See also 
Section ll.A.2, .supru. 
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Application at 42; rec o h  Section V.C., in/r . .  (discussing the projected increase in supply of local and regional 
programming). 

See Letter from A Renee Callahan, Lawler. Metzger & Milkman. LLC, to Marlene H. Dortch, Secretary, FCC, 
(July 2,2002) (“Applicants’ July 2, 2002, Response”) at S and Attachment 1 (responding to Documenrand 
Information Request by the Chief, Industry Analysis Division. Media Bureau, FCC (June I I ,  2002) (“June 11. 2002, 
Information Request”)). The lune I I, 2002, Information Request defined a cluster as “two or more cable systems 
which are close in geographic proximity and share personnel, managemenc, marketing andlor technical facilities.” 
Id. at I Q.B I ,  [REDACTED.] In  this Order, “REDACTED” indicates confidenlial or proprietary information 
submitted pursuant to the protective order in this proceeding. Applications for Consenl to the Transfer of Control of 
Licensesfrom Comcu.rr Curpuralioii and AT&T Corp., Trunsferors, to AT&T Comcasl Corpororion. Transferee, DA 
02-734 (re1 Mar. 29, 2002) (“Pmrecriwr Order”). The unredacted text is  included in the Confidential Appendix. 
which is available upon request only to those parties who have executed and filed with the Commission signed 
acknowledgements of the protective order. Qualified represenratives who have not yet signed the required 
acknowledzement may do so in order to obtain the Confidential Appendix. 

Sre Letter from BSPA to Marlene H. Dortch, Secretary, FCC (Oct. 2, 2002) (“RSPA Oct. 2 Ex Parre”) at 
Attachment A (%SPA Map”). 

‘‘I See Letter from Bethy J .  Brady, AT&T Cor& and James R. Coltharp, Comcast Corporation, to Marlene H. 
Dortch, Secretary, FCC (Ocr. 1 I ,  2002). 
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non-consolidaird systems, nor share personnel, management, marketing or technical facilities with those 
systems. Applicants also claim that, with n i no r  exceptions, Comcast’s cable systems in  Michigan, 
Indiana, New Mexico, Georgia, Florida, and Kansas do not serve the same geographic areas served by the 
AT&T non-consolidated systems. I u  

143 

62. Although regional foreclosure i s  il novel issue i n  the merger context, in the rulemaking 
context, the Commission has balanced thc benefits of c lus rer inesuch as regional programming, 
upgraded cahlc infrastructure and improved customer service-with the likelihood of‘ anticompetitive 
harm.’” I n  its orders on cable horizontal ownership, the Commission declined to adopt regional 
subscriber limits because the record in those proceedings did not establish that any anti-competitive 
effects o f  clustering outweighed i ts  benefits.14‘ 

63. Based on the record before us, we conclude the merger i s  unlikely to result in  public 
interest harms arising f rom foreclosure o f  regional programming. Both o f  the merging entities already 
have significant presence i n  various regions. including regions servcd by their programming affiliates. In 
all except one of the regions served by affiliated programmers, the merger’s effect on the Applicants’ 
subscriber share would he de rninirni~.~” In the Southeast region, where post-merger concentration would 
increase more significantly, i t  would not exceed 25% o f  total subscribers in the relevant region.14” To the 
extent subscriber concentration i s  materially increased in areas served by regional programmers, the 
merger. by combining AT&T’a and Comcast’s subscriber share andor  affiliated program services. could 

Id.: see ulro Application at IX-21 (explaining that AT&T Broadband generally divides i ts interests i n  cable 
systems into owned and operated systems, consolidated systems (in which AT&T has a greaier than 50% but less 
than 100% inrerest), and non-consolidated systems (in which AT&T has a 506 or less interest)). 

143 

Letter from Michael H.  Hammer, Willkie Farr and GallaEher, to Marlene H. Dortch, Secretary, FCC, (Nov. I, I44 

2002) (“Applicantr’ Nov. 1, 2002 Ex Pane”). 

lmplernenrarion CifSecrions I 1  arid I 3  o/rhe Cable Television Consumer Prorecrion and Comperirion Acr o/lYY2, 
lforizonra[ urd Venical OwnerJhip Limirs, X FCC Rcd 8565, 8572.73 ¶‘j 16-17 (1993) (confirming the 
Commission’s authority to adopt regional subscriber limits and concluding that there was no basis in the record for 
imposing regional limits that could reduce invesrment in the developmenr of regional programming, upgraded cable 
infrastructure and improved customer service). 

145 

lmplemenrarroii of Section / I ( ( . )  o/ rhr Cable 7eleLjision Consumer Prorecrion and Comperirion Acl of 1992, 146 

HorrionralOn~ner.~hip Limits, I 4  FCC Rcd I909R, 19 I25 ¶ 61 ( 1999). 

See Letter from A. Renee Callahan, Lawler, Metzger & Milkman, LLC, to Marlene H. Dortch, Secretary, FCC, 
(Nov. 5. 2002) (“Applicants’ Nov. 5, 2002, Ex Pane”) at 2 (showing the1 increased subscriber shares in the regions 
served by Fox Sports New England, Comcast Sports Mid-Atlantic, and Comcast SporrsNet (Philadelphia) would 
increase by n o  more than 3% over the pre-merger subscriber share of the Applicant that owns the programming 
interest); see also Applicants’ July 2, 2002. Rcsponsc at Comcast~FCC-B.1-0000001; BSPA Map (indicating that no 
additional concentration would result in the region served by Empire Sports); Letter from Douglas G. Garrett, 
AT&T Broadband, to Marlene H. Donch, Secretary, ECC (Ocr. 3, 2002) (providing information on Empire Sports 
Network, L.P.). The AT&T and Comcaat syslems that are within the footprint of Fox Sports New England are also 
in the arca scrved by New England Cable News. See NCTA’s Cahle Deorlopmenrs 2002, at 186. Thus, the merger’s 
effect on regional concentration in this area would be de minimis. The merger will not result in any additional 
concentration in  the region served by Pittsburgh Cable News Channel. See Applicants’ July 2. 2002, Response at 

Dortch. Secretary. FCC (Nov. 8, 2002) (“Applicants’ Nov. 8 Ex Parte”). The region served by cn8 i s  roughly 
contiguous with the area served by Comcast SportsNet (Philadelphia), except that cn8 also serves Maryland. 
Because AT&T has no subscribers in Maryland, the merger-related increase in subscriber concentration in this area 
also would be de minin~iy. See Letter from Michael H. Hammer, Willkie Farr & Gallagher. to Marlene H. Donch, 
Secretary, FCC (Nov. 7. 2002) a1 2 (“Applicants’ Nov. 7, 2002, Ex Parte”); See Applicants’ July 2, 2002, Response 
at Corncast-FCC-8.1-0000001; BSPA Map. 
I a n  See Applicants’ Nov. 7, 2002, Ex Parte (showing post-merger subscriber shares for Comcast Sports Southeast). 

147 

Comcasl-FCC-B. 1-0000001; BSPA Map; Letter from Michael H. Hammer, Willkie Farr & Gallagher, to Marlene H. 
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increase their incentive and ability successfully to pursue foreclosure strategies. The record does not 
deinons[rate, however, that the additional concentration created by the merger w i l l  materially alter the 
incentive and the ability o f  the mcrged entity to pursue f o r c ~ l o s u r e . ~ ~ ~  We cannot conclude, therefore, 
that the incrcased concentration levels are sufficiently large that prorits from any reduction i n  competition 
likely would outweigh l o s ~  earnings. N o r  does the record demonstrate that any foreclosure strategy 
AT&T Comcast may attempt would materially impair unaffiliated programmers’ ability to compete. 
Moreover, the Commission’s rules implementing section 616 of the 1992 Cable Act provide an avenue 
for aggrieved video programmers and MVPDs to obtain relief from discrimination on the basis o f  
affiliation.”’ 

64. I n  the Commission’s recent Progrum Access Order extending the exclusivity prohibition 
on satellite cable programming, we noted that “system ‘swaps’ and purchases over the course of the last 
decade have dramatically changed the shape o f  the cable television industry in terms of local or regional 
market ‘clusters,’” which we defined as “sets of commonly owned cable systems within contiguous 
geographic market areas.”151 To the extent that there are general concerns about the effect of an industry 
trend toward increased clustering, we have an ongoing rulemaking proceeding regarding cable ownership 
that may provide us with an appropriate vehicle to assess the potential benefits and harms of such regional 
concentration. I n  that regard, we note that section 613(t)(2)(8) requires the Commission to ensure, 
among other public interest objectives, that cable operators affiliated with video programmers do not 
favor such programming in determining carriage on their cable systems.153 I n  the ongoing proceeding, we 
can re-examine the extent to which clustering facilitates the creation o f  regional programming and the 
extcnt to which i t  increases thc potential for foreclosure of unaffiliated regional programmers, as well as 
any other public interest benefits and harms. 

Conclusion. We find thal the merger, as proposed, w i l l  no1 enable AT&T Comcast to 
exercise monopsony power over programming markets or raise rival MVPDs’ costs. We further find that 
the merger wi l l  not harm diversity or competition in  the programming market by enabling AT&T 
Comcast to pick winners and losers in the programming market through foreclosure o f  programmers from 
carriage. Because we are relying on the proposed insulation and divestiture o f  TWE as a basis for our 
finding that the merger wi l l  not create harms in the video programming market, we are not attempting to 
determine the extent o f  potential harm that would rewl t  absent the insulation and divestiture o f  TWE. 

IS2 

6% 

No commenter has shown that this concentration level  w i l l  enable AT&T Comcast to foreclose any particular ,nu 

regional programmer. 

Section 76. I301(c) of the Commissinn’s rulcs prohibits the merged entity from “unreasonably restrain[ing] the 
ability of an unaffiliated video programming vendor to compete fairly by discriminating in video programming 
diqtribution on the basis of affiliation or non-affiliation of vendors in the selection, terms or conditions for carriage 
of video programming provided by such vendors,” while section 76. I302 authorizes video programming vendors 
and MVPDs 10 f i le  program carriage complaints with the Commission. 47 C.F.R. 5 76.1301(~) and I 76.1302; see 
a1.w Irnplernenrurion of Secrionv I2  and 19 CJ/ rhe Cable Telei’isiorr Corl.rurner Prorecrion and Cornperition AcI of 
IYY2. 9 FCC Rcd 2642 (1993). On reconslderarlon of this order, the Commission amended 47 C.F.R. 8 76.1302 to 
specifically afford standing to MVPDs aggrieved by carriage agreements between other MVPDs and programming 
vendors that violate seclion 616 of the 1992 Cable Act and the Commlssion’s rules. lrnplemenrotion of rhe Cable 
Trlevi.riorr Consumer Protecriorr and Comperirion Acr of 1992, Memorurrdurn Opinion arld Order, 9 FCC Rcd 44 15. 

1511 

441 8- 19 y 2 4  (1994). 

Program Acce.~.r Order. I 7  FCC Rcd at I2  I 3 3  71 22. 151 

liZ Iur rhrr  Nolice, I6 FCC Rcd at 17322 ¶¶ 10-1 I .  Our Further Norice on cable horizontal and venical ownership 
limits dlsringulshed betwecn general entertainmeni programming and niche programming. such as regional spons 
programming, noting that such regional programming would have a much narrower geographic market, and 
generally sought comment on the Commission’s conceptualization of  the market structure as well as the regularory 
implicationr that rhould follow. Id. 

I” 17  U.S.C. 5613(f)(Z)(B). 
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C. TWE Insulat ion and Divestiture Condit ions 

66. Absent insulation, the merged firm’s interest in TWE would heighten the risk of harm to 
competition in  the video programming market. Nevertheless, because we f ind that the proposal subnitted 
by the Applicants (the “TWE Proposal”) Is‘ sufficiently insulates the TWE Interest, we w i l l  not treat TWE 
ac an attributable interest for purposes of our analysis of potential harms in this or other arenas, such as 
MVPD competition. Internet access. or ITV. Such analysis would have been required had the Applicants 
failed to advance an acceptable means o f  insulating the TWE Interest, and could be required i n  the future 
i f  thc merged entity requests our approval to alter any element o f  the T W E  Proposal or  alter any o f  the 
conditions wc impose herein. 

(i) TWE Insulat ion and Divestiture Proposal 

67. I n  the Public Interest Statement filed with the Application, thc Applicants state that 
AT&T plans to divest the T W E  Interest prior to the closing o f  the proposed merger.i55 The Applicants 
state that, alternatively, if A T & T  i s  unable to divest i t s  TWE Interest by the closing date of the merger, 
the TWE Interest w i l l  be insulated consistent with our attribution rules until the interest can be 

By letter dated August 8, 2002, the Applicants specified a proposed means o f  insulating the 
T W E  Interest through a combination o f  safeguards and a divestiture t t u ~ t . ~ ~ ’  

68. Proposed Safeguards Relating ro Video Programming.  Applicants propose that 
Paragrapha 3-5 of the A T & T - M e d i a O n r  Safeguards Relating to Video Programming continue to govern 
AT&T Corncast’s relationship with TWE after the merger closes.is8 Modif ied to fit the present 
transaction, these safeguards (the “Modified TWE Safeguards”) are as follows: 

I. No officer or director o f  AT&T Corncast’” shall also be an officer or director of 
TWE.‘~‘ 

2 .  No officer, director. or employee o f  AT&T Corncast shall. directly or indirectly, 
influence or attempt to influence. or otherwise panicipate in, the management or operation o f  the 

Is‘ Sef, Letter from Betsy J. Brady, AT&T Corp. and James R. Colrharp, Comcast Corporation to W. Kenneth 
Ferree, Chicf, Media Bureau (Aug. X, 2002) ( “ W E  Proposal”). We sought comment on the TWE Proposal. See 
Media Hureau Seeks Commeni on Propo’ed Itrularion and Diwsrirure of AT&T’s lnreresr in Time Warner 
Enreriaitimmr. LP. Public Noticc, DA 02.1987 (rcl. Aug. 9, 2002). 

Is’ Application a i  4, 19. 53-64 

Application at 4, 61 

See generullj - N E  Propo.ml. 

See W E  Proposal at 1-2; Letter from Arthur R. Block, Senior Vice President & General Counsel, Comcast 
Corporation. and Mark C. Rosenblum. Vice President - Law, AT&T Corp., 10 Marlene H. Dorrch. Secretary. FCC 
(Sepi. 30, 2002). 

lS9 See ATAT-MediuOnr Order, 15 FCC Rcd at 9899, Appendix B 

AT&T Corncasr i s  defined as “AT&T Comcast, a l l  of i t s  wholly-owned subsidiaries, and any entities controlled 
hy AT&T Comcast, but shall not include INDEMAND.“ See Appendix R attached hereto. 

TWE IS defined to include the W E  lnreresr and interests that AT&T Comcast wi l l  have in certain affi l iates of 
AOL Time Warner upon the resrrucruring o f  TWE. See Appendix B attached hereto Such interests are described in 
detail in our description of’the trust proposal and TWE Restructuring Agreement below. 

IS6 

1’7 

158 

lhli 

161 
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Video Programming’” activities o f  TWF.. In  particular, no member o f  the T W E  Board of 
Directors appointed by the Trustee shall be involved in the following matters: 

e) 

the decisions of  TWE regarding which Video Programming service5 are 
purchased for or carried on TWE’s cable systems; 
negotiation o f  the prices paid by TWE for Video Programming carried 
on TWE’s cable systems; 
setting the schedule for rollout of Video Programming by TWE’s cable 
systems; 
marketing by T W E  o f  Video Programming carried on TWE’s cable 
systems; 
setting the budge( fur the Video Programming operations of TWE’s cable 
systems (except that AT&T may be involved in setting the overall TWE 
budget for Video Programming operations provided that AT&T’s access 
to TWE budget information does not include information concerning 
individual budgct components o f  TWE‘s Video Programming operations, 
e.g.. personnel, overhead, marketing. and program purchasing); 
selecting thc electronic programming guide used by M ’ s  cable 
systems; 
the hiring, firing, or supervising o f  TWE employees directly involved i n  
the Video Programming activities of TWE’s cable systems; or 
assessing the performance of any Video Programming service carried by 
TWE’s cable sysrems. 

3. AT&T Comcast may not, directly or indirectly, receive information from 
T W E  regarding the price, terms. or conditions negotiated for the carriage o f  Video Programming 
on the TWE cable systems. nor provide information tu  TWE regarding the price, terms, and 
conditions negotiated for the carriage o f  Video Programming on AT&T Comcast cable systems. 
AT&T Comcast may not obtain from any Video Programming vendor a volume discount or other 
favorable terms and conditions as a result o f  TWE‘s purchase o f  Video Programming for, or 
carriage on, TWE’s cable systems.lh 

69. Certain enforcement mechanisms, including regular reponing and thc establishment of a 
compliance officer, were associated with the safeguards prescribed by the AT&T-Mediaone Order.164 
The Modif ied TWE Safeguards provide that AT&T Comcast wi l l  designate a senior manager to oversee 
compliance with the safeguards. Unt i l  the T W E  Interest is  divested, AT&T Comcast also w i l l  f i le 
compliance reports with the Media Bureau every s i x  months. 

70. T‘ruar Propmal. AT&T proposes to place the TWE Interest in two tmsts (the “Trusts”). 
Final drafts of  the proposed t i u s t  agreements wcre filed with the Commission on October 25,2002 (each a 
“Trust Agreement”).’” The Trust Aprcemcnt provides that if any additional direct or indirect interests in 

Video Programming” means video programmlng as defined i n  47 U.S.C. 5 522(20) and the Commission’s 162 ., 
implementinp regulation5 as of January I. 2002. See Appendix B attached hereto. 

The Trust Agreement vests (he responslbility to appoint members to the W E  Board of Representatives in the 

Sre AT&T-MediaOne Order, 15 FCC Rcd at 9902-05 

Sea Afreement and Declaration of Truat (filed Oct. 25,  2002). The Trust Agreement states that MediaOne of 
Colorado. Inc. (“MOC”), a wholly-owned subsidiary of AT&T Broadband, holds a 2.86% interest in W E .  
MediaOne TWE Holdings (“MOTH”), a wholly-owned subsidiary of MOC, holds n 24.78% interest in W E .  Prior 
to the closing 01 the merger of AT&T and Comcast. the Interest i n  W E  now held by MOC will be [ransferred to il 

Ib? 

TrusLee, wbjeci 10 certain limiutions which w i l l  he described further heluw in our discussion of the trust proposal. 
I W  

ill? 

(con tin ued.. ..) 
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TWE are acquired by AT&T Comcast or any of its subsidiaries, such interests wil l  be delivered to the 
Trustee and wi l l  become subject to the Trusts.l6” The Trusts w i l l  be materially identical in  form. The 
purpose of the Trusts i s  to divest thc TWE Interest over the term of  the Trusts. A trustee (the “Trustee”), 
who wi l l  be the same for each o f  thc Trusts, wi l l  have the exclusive power and authority to manage the 
trust assets and to exercise AT&T Coincast’s rights relating to the T W E  Interest, including all voting, 
director appointment, consent, and management rights under the TWE Pdnnership Agreement.I6’ The 
Trustee wi l l  be appointed by AT&T Comcast after notice to and with the prior approval of the Media 
Bureau, and may not be an individual with a personal, familial or business relationship with AT&T 
Comcast or its affiliates, including i t s  officers, directors, managers, agenrs or employees.I6* The Trustee 
may retain independenr advisors provided that their fees are reasonable, and provided that they do not 
have business relationships with AOL Time Warner.’b9 AT&T Comcast also may retain advisors, who 
ahall not be the same advisors appointed by the Trustee, including accountants, attorneys, investment 
bankers, and managing Underwriters, to assist the Trustee’b advisors with the TWT d i ve~ t i t u re . ”~  

71. The Trust Agreement w i l l  prohibit communications between AT&T  Comcast and the 
Trustee, with some exceptions. The Trustee wi l l  not be permitted to provide any information to AT&T 
Comcast concerning the operation or management or TWE or  any cable system i n  which W E  has an 
interest, exccpt for information needed to comply with Securities and Exchange Commission or Internal 
Revenue Scrvice requirements.”l The Tmstee wi l l  have access to a l l  of AT&T Comcast’s personnel, 
books, records and facilities relating IO the W E  Interest. The Trustee may communicate with AT&T  
Comcast “to facilitate divestiture” or the TWE Interest.’72 The Trustee also i s  required to provide 
periodic reports to AT%T Comcast, with a copy to the Media Bureau, describing the Trustee’s efforts to 

(...continued from previous page) 
newly formed Delaware limited liability company that is indirectly wholly-owned by MOC (“LLCI”). MOTH will 
be indirectly wholly-owned by MOC, and the interest i n  W E  then held by MOTH wi l l  he transferred to a newly 
Formed Delaware limited liability company that i s  wholly-owned by MOTH (“LLC3”). At closing. L L C l  and LLC3 
will each bc convened into Delaware business trusts (“Trust 1” and “Trusr IrI’., respectively). MOC. or a wholly- 
owned subsidiary of MOC, will be the grantor of the MOC Trust. and MOTH will be the grantor of  the MOTH 
Trust. I f  the TWE Rectructuring closes, Trust 111 wi l l  dissolve hy merging into MOTH. Simultaneously with the 
dissolution of Trust 111, a new trust will be formed immediately above MOTH in the corporate ownership chain by 
convening a Delaware limited liability company, indirectly wholly-owned hy MOC, into a Delaware business trust 
(“Trust II”). The effect of the closing of the TWE Restructuring Trans;iclion upon the trust structure set up at the 
closing of the merger w i l l  be to replace Trust 111 with Trust 11. Id. at 1 - 5 .  The Applicants filed the agreements for 
Trusts 11 and 111 on Oct. 31, 2002. Copies of the executed trust agreements w i l l  he filed with the Commission no 
later than 14 days after the merger closing. See Letter from Mlchael H Hammer, Willkie, Farr, & Gallagher. to 
Marlene H. Donch, Secretary, FCC (Nov. 7, 2002). 

I h h  Id. 6 2(d). 

Upon the closing of the AT&T Comcast merger, the directors appointed to the TWE board by AT&T will resign. 
The Trustee w i l l  lhen exercise any right to appoini replacement director\ when, i n  the Trustee’s sole judgment, 
doing so i s  necessary or required 10 protect the value of the interests held in the Trusts. Letter from Charles W. 
Logan. Lawler, Metrger & Milkman, to Marlene H. Dorrch, Secretarq, FCC (Aug. 28, 2002) at 3 (“Applicants’ Aug. 
2X. 2002, Ex Parte”); Trust Agreement at 5 4. 

Trust Agreemenr at 9: 8. AT&T Comcasl may no! remove or replace the Trustee at will, and the selection of a 

I61 

replacement Trustee also will be subject lo the notice and approval process. Id. 9. 

Id. 5 10. 

Trust Agreement 9 10 (b). The Trustee may use advisors who have previously served as advisors 10 AT&T 

I h9 

1711 

Coincast. Id. at $ IO(aj. 

Trust Agreement $ 12 (a)(i). 

Trust Agreement 6 12 (h) and (d). Generally a l l  material communications must he in writing, or, if oral, must be 
reduced to writing. Id. ‘j 12 id). 

171 

171 
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divest the TWE Interest.”’ The Trusts also will permit communications between the Trustee and AT&T 
Comcast rc~ardrng the l’rustee’s fiduciary duty.”‘ To  ensure that advisors do not share information that 
AT&T Comcas and the Trustee are prohibited from communicating to each other directly, the advisors 
w i l l  be made aware of and w i l l  be subjecl to similar restrictions on communications.”’ 

72. The Trust Agreerncnt establishes an initial five-year pcriod for divestiture of the TWE 
1 n t e r e ~ t . I ~ ~  During the five-year period, the Trustee will have the authority and wi l l  be directed to pursue 
such registration rights as are availahle in a manner intended to  maximize the value rcceived hy AT&T 
Comcart (a  “Public Sale”).”’ At any point during the five-year period. AT&T Comcast may propose an 
“Alternate Disposition” o f  some or all o f  the TWE Interest to the Trustee.”’ An Alternate Disposition 
may result in: ( I )  cash consideration; (2) non-cash consideration, including “Restricted Consideration,” 
which is  an interest in  AOL Time Warner or an entity in  which AOL Time Wamer has an attributable 
interest; and/or (3) a “Derivative Transaction” i n  which all or a portion o f  the economic interest in the 
TWE Interest i g  converted to cash, while the legal and record ownership such interest remains in the 
TI US IS.^'^ If an Alternate Disposition i s  proposed by AT&T Comcast. the Trustee is required to use i t s  
reasonable best efforts to effect the Alternate Disposition, which may include discontinuing efforts to 
cffect a Public Sale for a period o f  time.18” If an Alternate Disposition yields Restricted Consideration, 
the Restricted Consideration shall remain i n  and be subject IO the Trusts.lR1 

73. Soon after the Applicants submitted the TWE Proposal, the Applicants reached an 
agreement with AOL Time Warner (the “TWE Restructuring Agreement”).”* The Applicants have stated 
that the T W  Restructuring Agreement w i l l  facilitate their divestiture of the TWE Interest, but they do 
not request that we condition the merger on consummation o f  the TWE Restructuring Agreement.’” 

Trust Agreement $ 12(h). 

Trust Agreement p l2(c). 

Trust Agreement Similarly. neither A7‘&T Comcast nor i ts affiliates may communicate directly or 
indirectly through their advisors regarding operation or management ofTWE or any cable system in which TWE has 
an interest. Id. 5 12(a). 

173 

174 

l0(c). 173 

Trust Agreement 8 S(b). 

Trust Agreement 5 5. Other than in certain specified circumstances, the Public Sale is  the only means by which 

I10 

171 

the Trustee is permitted to dispose of the TWE Interest at any point during the five-year period. Id. 5 Xb).  

Trust Agreement 4 S!c). 

Truyt Apreement 4 5(c). I f  the Alternate Disposilion i s  a Derivative Transaction. the Trustee cannot take any 
action during the five-year period to effect a Public Sale of thc pan of the TWE Interest which i s  subject of that 
transaction. Id. A derivative transaction is one where the W E  Interest wi l l  be “monetized” in a transaction or 
series of transactions which may be in a number of forms, including a forward sale, a repurchase agreement or a 
securirimion of Ihe interest. Whatever the form, essentially no less than 80% of the beneficial interest I S  

transferred. for a fixed period of  rime. in return for cash. 

l R ”  id. at t; ~ ( c ) .  

I*’ id. at 6 5 ( e ) .  
I X ?  See Restrucruring Agreement by arid Among AOL. Time Wurrier, Inc., AT&T Corp. and Comcasi Corporation, 
datcd as o l  August 20, 2002 ( “ W E  Restructuring Agreement“). The W E  Restructuring Agreement was filed with 
l l i e  Comnlis>ion on August 23. 2002. Certain exhibits associated with the TWE Restructuring Agreement were tiled 
with the Coinmiasion on Septemher 13. 2002. 

.See ATk-1. Corp. and Comcarl Corporation. AOL Tiiw Warner, AT&T and Comcost ARree to Resirucrure Time 
Warner Enferrurnmmt Partner.Phip (press release). Aug. 2 I, 2002 (“TWE Restructuring Press Release”); Letter to 
W. Kenneth Feme. Chief, Media Burcau from Betsy J .  Brady, AT&T Corp., and James R. Coltharp. Comcast 
Corporation (Sept. 20. 2002) at 5 .  

1 x 1  
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Because the TWE Restructuring Agreement provides one possible example o f  the types of transactions 
that wi l l  be permitted under the Trust Agreemenr, we w i l l  briefly describe the TWE Restructuring 
Agreement here. However, we do not condition the merger on the execution of TWE Restructuring 
Agreement, bur only the T W E  Proposal itself. 

74. The Applicanrs anticipate that the Lransactions related to the T W E  restructuring 
(collectively. the “TWE Restructuring Transactions”) may not close unti l  2003.’” For purposes o f  the 
Trust Agreement, the TWE Restructuring Agreemen1 would constitute an Alternate Disposition, which 
would result in AT&T Comcast’s receipt of cash consideration, as well as Restricted Consideration, 
which shall remain subject to the Trusts. Under the W E  Restructuring Agreement, TWE would transfer 
to A O L  Time Warner a l l  o f  the T W E  programming interests. In exchange, A O L  Time Warner would 
transfer those cable assets currently held outside of TWE into a newly formed company, Time Warner 
Cable, Inc. (“TWC”). The parties to the TWE Restructuring Agreement contemplate that TWC wi l l  
become a publicly traded company and, subject to market conditions, they plan to conduct an initial 
public offering (“PO”) soon after the resttucturing.lR5 TWC wi l l  have a wholly-owned subsidiary, to be 
called T W I  Cable, Inc. ("TWIG*)). and w i l l  own 95.3% o f  a restructured TWE (“TWE2”).lH6 AT&T 
Conicast w i l l  hold the remaining 4.7% interest i n  TWE2.’*7 T W I C  and TWE2 wi l l  have cable assers, but 
no pro&ramming assets. In exchange for its TWE Interest, AT&T Comcast would receive the following 
consideration: $1.5 bi l l ion of AOL Time Warner common stock; $2.1 bi l l ion in cash; a 17.9% interest i n  
TWC. and a 4.7% interest in TWE2.’” AT&T Comcast’s ownership o f  A O L  Time Warner common 
stock and iLs interests in T W C  and TwE2 wi l l  be considered Restricted Consideration and w i l l  be subject 
to the Trusts. 

75. It’ thc T W E  Restructuring Transactions close, AT&T Corncast’s combined interests in 
T W C  and W E 2  would give it a 21% interest in AOL Time Warner’s cable The parties to the 
TWE Restructuring Agreement anticipate that TWC wi l l  have a six-member board o f  directors, and w i l l  
have two classes of  common s t o c k 4 l a s s  A shares and Class B shares.” Through one of the Trusts, 
AT&T Comcast wi l l  hold Class A shares.’” For purposes of electing directors, Class A shareholders wi l l  
be entitled to  one vote per share, while Class B shareholders w i l l  be entitled to ten votes per share.’92 For 
purposes of  all other matters, the shares o f  the Class A and Class B stock vote as a single class, with one 
vote per share. AT&T Comcast w i l l  therefore have the right to elect directors, but the Trustee, 
pursuant to the terms o f  the Trusts, w i l l  exercise that right.’” Subject to acting reasonably, AT&T 

‘93 

AOL Time Warner, AOL Time Warner Announces RrsLrucLuring of Time Warner Entertainmenr Company 1 X? 

(press release), Aug. 2 I, 2002 (“AOL TWE Release”). 

’” AOI. TWE Release. See also AOL Time Warner, W E  Resrructuring Summar) (slide presentation) Aug. 21, 
2002. available at http:/aoltimewarner.co~investors/slides~rwe_restructi (visited Sept. 4, 2002) ( “ W E  
Reslrucruring Presentation”). 

TWt Restructurinp Presentauon, Slide 4 , X i ,  

I R 7  Id, 

I X 1  Id. 

W E  Restructuring Presenlation, Slide 3 I 89 

‘ “ “ W E  Restrucrurins Presentation. Slide 6. 
I ‘1 I .h Letter from Charles W. Lopn.  Lawler, Metrper & Milkman, to Marlene H.  Dortch. Secretary, FCC (Sept. 
30, 2002) at 4. AOL Time Warner wil l  control each class o f  TWC shares. W E  Restructuring Presentation, Slide 6. 

See Letter from Charles W. Logan. Lawler, Metiger & Milkman. to Marlene H.  Dortch, Secretary. FCC (Sept. ‘92  

30, 2002) at 4.  

I”’ Id. 

Applicants‘ Aug. 28, 2002, Ex Parte at 3. I91 
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Comcast also wi l l  have the right to approve 5 0 %  of the nominees for independent directors during the 
period after the restructunng and prior to any T W C  IP0.19’ Again, pursuant to the terms o f  the Trusts, the 
Trustee wi l l  exercise this right. 

76.  Following an Alternate Disposition under the Trust Agreement, such as the TWE 
Rcstructuring Transactions, and for the remainder o f  the five-year period, the Trustee wi l l  retain the 
power to dispose of the restructured TWE Interest that is Restricted Consideration through a Public 
Sale. Under the Trust Agreement, the Trustce may not initiate a Public Sale pending the closing o f  the 
T W E  Restructuring Transactions (the “Restructuring Closing”).lv’ After the close of TWE Restructuring 
Transactions, the Trustee i s  directed to pursue a Public Sale, subject to the fol lowing conditions: (I) the 
Trustee may not take any action to dispose of the A O L  Time Warner stock for a 90-day period fol lowing 
the Restructuring Closing; (2) the Trustee may not take any action to initiate a TWC P O  during the 180- 
day period fol lowing the Restructuring Closing; and (3) the Trustee may not effect a private sale o f  the 
TWE2 interest for at least three years, but may do so after such period has e ~ p i r e d . ’ ’ ~  

196 

77. If the TWE Interest and all Restricted Consideration i s  not ful ly divested at  the end o f  the 
five-year period. the Trustee wi l l  thereafter have the authority and be directed to dispose o f  such 
remaining interest in any manner the Trustee chooses as quickly as possible, and in a11 events within six 
months thereafter.I9’ The Trusts w i l l  terminate upon the occurrence o f  the f irst of: (i) divestiture of the 
T W E  Interest and payment o f  al l  proceeds to AT&T Comcast; or ( i i) A T & T  Comcast ceasing to hold any 
beneficial interest in the assets held in the Trusts.’” We analyze the TWE Proposal below. 

( i i )  Analysis of  TWE Proposal 

The application o f  conditions modeled on Paragraphs 3-5 o f  the AT&T-MediaOne video 
programming safeguards to AT&T Comcast’s relationship with TWE, as well as its successor interests i n  
T W C  and i t s  subsidiaries, w i l l  satisfactorily mitigate the risks o f  harm to the video programming market 
that may result from AT&T Comcast’s TWE Interest.’”’ For example. through the T W E  partnership, the 
two cable operators ( A T & T  Comcast and Time Warner Cable) could share information about the prices, 
terms. and conditions of their respective programming contracts, providing each MSO with enhanced 
bargaining power over programmers. The operators also might attempt to negotiate programming 
contracts jointly to secure volume discounts based on their combincd national subscribership, rather than 
their respective national subscriber shares. The condition, modeled on Paragraphs 3 and 4 w i l l  prohibit 
the merged f i rm from participating i n  TWE’a video programming decisions, which significantly reduces 
thc chance that the two MSOs wi l l  exchange the types of information or engage in the kinds o f  
negotiations that would al low them increased bargaining power over programmers. I n  addition. the 

78. 

1’15 

I96 Trust Agreement 5 S(t). 

I~ rus t  Azreement 8 S(g) (staying the regisiration rights process provided tor in the TWE Limited Partnership 
Agreement between the merger closing and the closing o t  the TWE Rcstructuring Transactions). 

IYx Specifically. the Trust Agreement permits the Trustee to effect a private tale o f  the TWE2 interest only after: (a) 
an ini t ial  two-year perlod has elapsed: and (b) AT&T Comcast lias not instructed rhe Trustee tn effect a Private Sale 
for 2 rhree-year period from the date of the  Restructuring Closing. 

I’ i7 

Trust Agreement I S(i). 

Trust Agreement B 13. If any trusi assets are not dlspnsed of by the end of the six-month period following the 
five-year perlod, the Trusts wil l  continue until the Commission either approves the dlssolution of the Trusts or the 
remaining assets are sold. Trust Agreement p I ?(a)(ii). 

As the Appendix specifies, these safeguards wi l l  apply to AT&T Cotncast‘s relationship with TWE or any 
wzce?snr entity that i\ affiliated with AOL Tim? Warner. 

I ‘)‘J 

211) 

201 
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condition modeled on Paragraph 5 dirrcrly prohibits AT&T from receiving information from TWE 
rcgarding the price, terms and conditions TWE negotiates for the carriage o f  video programming, and 
prohihits AT&T from providing such information to TWE.  This prohibition also prevents AT&T from 
obtaining volume discounts or other favorable terms or conditions from any programmer as a result o f  
TWE’s purchase of  video programming, or for carriage on TWE systems. We hold that application o f  
these limitations to AT&T Comcast’s relationship with TWE, combined with other elements o f  the TWE 
Proposal, w i l l  adequately protect against the harms described above. Accordingly, we wi l l  condition our 
approval of thc Application on compliance with safeguards and related enforcement mechanisms modeled 
on those contained at Paragraphs 3-5 of Appendix B of the AT&T-MediaOne Order. These safeguards 
and enforcement mechanisms, modificd to reflect the current transaction, are attached as Appendix B 
hereto. 

79. As reflected in the Trust Agreement, we also w i l l  impose a condition that prohibits 
communications concerning the prices, terms, and conditions o f  carriage o f  video programming on the 
systems owned by KCCP and TCP. Application of these safeguards to KCCP and TCP, which are 
operated by W E ,  wi l l  ensure that they are nor vehicles for the prohibited exchange o f  information or for 
securing favorable terms and Conditions f rom programmers. Under the Trust Agreement, these two 
partnerships wi l l  be subject to a prohibirion similar to that in the safeguard modeled on Paragraph 5 of the 
AT&T-Mediu One conditions.*”’ 

80. We recognize that the proposed Trusts differ in certain respects from trusts we have 
previously found acceptable for purposes o f  insulating an otherwise attributable interest. For example, 
the Trust Agreement w i l l  permit the merged firm to play a role i n  negotiating with potential buyers, and 
allows AT&T Comcast to reitrict the Trustee’s ability to execute a Public Sale if i t s  negotialions yield an 
opportunity for a private sale. The proposal also differs from divestiture trusts we have previously 
approved because i t  i s  more i n  the nature o f a  deferred divestiture trust, as the Trust Agreement allows for 
Derivative Transactions, which make it l ikely that ful l  divestiture w i l l  not occur unti l  the end o f  the five- 
year period.’”’ B y  contrast, wc normally require that the Trustee have complete control over the price, 
terms, and conditions o f  the sale o f  assets held in t r u ~ t . ~ ” ‘  I n  addition, the length o f  time that the TWE 
Interest and successor interests wi l l  remain i n  the Trusts i s  longer than the time frame we typically allow 
i n  approving divestiture t rus ts  involving wireless or broadcast licenses. I t  i s  not, however. 
unprecedented.’0” 

205 

The Trust Agreement prohibits communication hetween AT&T Comcast and each partnership concerning the 
price. terms or conditions of carriage 01 video programming on the systems of the partnerships or AT&T Corncast. 
See Trust Agreement 5 I 1 

’,I? 

See note 179. ,rupru (describing derivaive transactions). 

.Tee 1998 Bienniol KeRularon Review of Specrrum Aggregation Limirs for Commercial Mobik  Radio Services, 
15 FCC Rcd 9219, 9269 ¶ I17 (1999) (“1998 Bienniol CMRS Review”); 2000 Biennial Regulatory Review of 
Specrrum Aggregarion /.itnilsfor Commercial Mobile Radio Servicer. 16 FCC Rcd 22668, 2271 I ¶ 95 (2001): 47 
C.F.R. §$ 20.6(ej(4)(i). See also Twenrierh Ho1ding.i Corp. (Transferor) and Edward W, Brooke and Hugh L. 
Curry, Trusrees (Tran,rferee), 4 FCC Rcd 4052, 4054 yI I2  (1989) (”Twenrierh Holdings”) (requiring revisions to 
divestiture trust terms to remove beneficiary’s right to approve of financial terms and conditions of sale of  assets). 

2111 

2iw 

?<I5 I n  the broadcasl and wireless contexts, the rime period we permit for divestiture trusts is  usually nn more than six 
months. See. e.& App1icarion.r o/ A M F M ,  Inc., Transferor. and Clear Channel lnc., Transferee, 15 FCC Rcd 
16062, I6087 7 26 (2000) (use of a divestiture trust to comply with local radio ownership rules for a limited six- 
month period); 1998 Hiennial CMHS Kevirw, 15 FCC Rcd at 9269 011 17 (1999) (use of six-month divestiture trusts 
in comply wiih CMRS cap). 

In ATAT-TCI .  we mandated the divestiture of TCl’s interest i n  Sprint PCS (“Sprint”) as a condirion o f  merger 
approval. AT&T-TCl Order, 14 FCC Rcd. a! 3207-32 13, yIyI Y7-I 12. There, the Commission found that a five-year 
diverliture period was justified because i t  would avert potential harm to competition in the provision of wireless 

(contin ued.. . .) 
31 

?(K 



Federal Communications Commission FCC 02-310 

8 I .  The Applicants contend that their proposed five-and-a-half-year divestiture period i s  
consistent with Commission precedent, and that our approval of the term wi l l  serve the public 
W e  recognize that the nature of the W E  Interest, including its size,2o8 its diverse assets,20y and the 
lirnited governance and management rights associated wi th  the interest,2i” makes divestiture o f  the TWE 
Interest more complex than some of the divestitures previously mandated by the Commission, especially 
in light of present marketplace conditions.”’ AT&T has faced significant challenges in attempting to 
dispose of the TWE Interest.”’ For the first time since we mandated AT&T’s divestiture of TWE in June 
2000. AT&T and A O L  T ime Warner have identified a mutually acceptable method by which AT&T 
ultimately w i l l  divest the TWE Interest. W e  have no interest in impeding, delaying, or otherwise 
adversely affecting AT&T’s ability to dispose of the TWE Interest. W e  also do not want to establish a 
divectiture term that wil l  cunail the Applicants’ ability lo  realize value from the disposition of the TWE 
interest, because such a condition may reduce the likelihood that the merger will benefit the public.”” W e  

(...continued from previous page) 
services. The Commission was concerned that requiring a prompt divestiture of the Sprint interest could dilute the 
value of Sprint’s stock. which could impede Sprint’s access 10 capital, and adversely affect i ts  ability to build out its 
network. We found the potential for adverse effects on Sprint’s deployment of  service would harm competition. 
Applicants liken the unique circum~fances presented by the W E  divestiture to those surrounding of the divestiture 
of Sprint PCS required in AT&T-TCI. See Letter from Betsy J .  Brady, AT&T Corp. and James R. Coltharp, 
Cnmcast Corporation to W. Kenneth Ferree. Chief, Media Bureau (Sept. 20, 2002) at 2-3 (“Trust Term Letter”). We 
disagree with Applicants that the facts here conform to those surrounding the Sprint divestiture. However, for other 
reasons, we find that approval ofthe requcstcd trust term wil l  serve the public interest. 

See Trust Term Letter. 

Divestiture of the W E  Interest i s  unprecedented both in size and complexity when compared to other 
divestitures mandated by the Commission as a condition of merger approval. Applicants state that the value of the 
W E  Interest has been estimated at over $10 billion, which wil l  make i t  the largest Commission-required divestiture 
by a tactor of three. Trust Term Letter at 3-4 (citing analyst valuations of W E  Interest and comparing value of 
7 W E  Interest to value of assets required to divested in connection with the SBC-Ameritech ($3.27 billion), 
Vodafone-Bell Atlantic ($3 billion). Bell Atlantic-CTE (1.91 billion). and WorldCom-MCI (I .75 billion) mergers). 

?01 

?OX 

The W E  Interest consists of  a “diverse collecrion o i  assets“ including cable facilities, programming networks, a 2119 

broadcast network, and the Warner Bros. movie and programming studios. Trust Term Letter at 4. 

Thc pannership structure itsell- is  complicated, and the W E  Interest carnies no right to participate in the l l i l  

management or operation ofTWE. Trust Term Letter at 4-5. 

Applicants assert thai grant of a five-year term will allow for a “rational, efficient divestiture of the ’IWE 
Interest” and thereby avoid the adverre effects of attempting to sell the entire interest during today’s difficulr 
economic times. Id. at 6-7. I n  support, Applicants point to a “gcncral slunip in the marker for equity Securities,” 
which has had a disproponinnatr elfcct on cable and other communications industry stocks. Id 

Well befiJrc agrcemeiit on the terms of  the TWE Restructuring Transactions was reached, the Applicants asserted 
that they had a “strong business incentive” to divest W E .  Application at 58, n.114. Applicants state that AT&T’s 
effons to initiate a public sale of the W E  Interest began in February 2001, when AT&T exercised i t s  registration 
rights under the TWE Partnership Agreement by submitting a request to W E  that i t  reconstitute itself as a 
corporation and register for sale in an IPO an amount of equity securities representing AT&T Broadband’s 
converted pannership interest. The nexl steps involved the selection of AT&T’s and AOL  Time 
Warner’s respective investment bankers, as well as a third investment banker who was jointly selected to value the 
partnership interest, a process which took nearly a year. Id at 59. Applicants characterized the registration rights 
process an a “complex and difficult” one that was sifniticantly affected hy factors beyond AT&T’s control, 
including prevailing inarket conditions and the actions of TWE and AOL Time Warner. Id. at 60. 

‘ I i  Applicants contend that disposirion of the W E  Interest in the inanner provided by the TWE Proposal and W E  
Restructuring Agreement will ensure that the asset‘s sale wil l  enhance, rather than impair, the financial health of 
AT&T Comcasl. Trust Term Letter at  7. This, in turn. will enhance the merged entity’s ability to bring the benefits 
u t  the merger to the public even more quickly. Id. at 7-X. Applicants atsert that the ability of the merged entity to 
avoid losses associated with “dumping” the W E  Interest, and to achieve gains through monetization ofthe interest, 

(continued ....) 
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find that a five-and-a-half-year divestiture period wi l l  account for the complexity of divesting the T W E  
Interest and the difficulties presented by existing marketplace conditions, and wi l l  avoid harms to the 
merged entity’s financial position that could prevent i t  from making upgrades and deploying new 
services. 

82. We also conclude that, although we traditionally require insulation trusts to  allow the 
Trustee full control over the disposition of the assets at issue, the uniquc circumstances of the instant case 
warrant our approval o f  those terms o f  the Trust Agreement that allow AT&T Comcast to negotiate 
Alternate Dispositions and direct the Trustee to suspend effons to effect a Public Sale if such negotiations 
succeed. Given the complexity o f  the W E  Interest and the fact that the Applicants have better 
information about the TWE Interest than would any Trustee, the Applicants‘ involvement in negotiations 
is  l ikely to facilitate and expedite the sale o f  the TWE Interest. For example, the TWE Restructuring 
Agreement is likely to make the W E  Interest more marketable.214 I t  is not l ikely that any Trustee would 
have the information necessary to negotiate and execute such an agreement. The Trust Agreement’s 
l imits on communications between the grantor and Trustee w i l l  ensure that any further negotiations 
necessary for the performance o f  the T W E  Restructuring Agreement, or  other agreements, do not provide 
an avenue for influence or control over TWE. I n  addition, because AT&T Comcast’s interest i n  TWE 
and any future interests in entities affiliated with A O L  Time Warner will remain in the Trusts, the Trusts 
wi l l  protect against other potential avenues o f  AT&T Comcast’s exercise o f  influence or control over 
TWE. I n  addition, this wi l l  ensure (hat the Trusts comply with our longstanding requirement that all of 
the interest in a licensee that i s  insulated pursuant to a ttust be subject to  that Because ownership 
o f  an interest in A O L  Time Warner or i t s  affiliates would give AT&T Comcast an indirect interest i n  
T W C  or TWE2, any interest in AOL Time Warner must remain in the Trusts to comply with our 
attribution rules. 

83. We f ind that the establishment of the Trusts, when combined with the additional 
safeguards proposed by the Applicants, adequately addresses our concerns. AT&T Comcast’s ability to 
influence TWE wi l l  he constrained by the safeguards described above. and we w i l l  oversee the 
Applicants’ compliance with these safeguards through the enforcement mechanisms described i n  
Appendix B. The insulation o f  the T W E  Interest in the manner proposed b y  the Applicants removes 
AT&T Comcast’s ability to influence or control TWE or any successor entities and i s  therefore sufficient 
to protect against the specific harms identified herein. Because we conclude that the TWE Proposal is an 
acceptable means o f  protecting against the potential harms that could result from AT&T Comcast’s 
continued interest i n  TWE absent the insulation mechanisms provided by the proposal. we condition our 
approval o f  [he merger on a requirement that, prior to consummation, AT&T transfer ownership of i t s  
TWE lnteresr into Trusts pursuant to the Trust Agreement, and that AT&T Comcast comply with the 
safcguards and related enforcement mechanisms contained i n  Appendix B attached hereto. Should AT&T 
Comcast fail to divest the TWE Interest and successor interests in any entities affiliated with AOL Time 
Warner by the end o f  the six-month period following the five-year deadline established in the Trusts, AT&T 

(...continued from previous page) 
w i l l  yield more funds for AT&T sysrem upgrades, deployment of local telephony. and deployment Of digital video, 
high-speed Internet access. and other broadband services to millions of residential consumers. id. (citing an 
analyst’s conclusion that i f  TWE i s  sold “we wnuld expect Free cash flow to increase.” Richard A. Bilotti cr a/., 
Morgan Stanley Equity Research. Anulyzmh. rhe AT&7’Hroadhuud - Comcasr Merger, May 3, 2002 a i  5 ) .  
214 I r u s r  Term Letter at  5. 

’ I 5  “An orherwise qualified trust w i l l  be ineffective to insulate the grantor or beneficiary from attribution with the 
1rust.s assets unless a l l  voung stock interests held by the grantor or beneticiary In rhe relevant enriry covered by this 
rule are subject to said trust." 47 C.F.R. 76.501 n.Z(d). 
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Corncast wi l l  be subject to enforcement procedures.”‘ 

84. Applicahilit! ot Remaining AT&7’ MediaOne Safeguards to ATBT Comcusr. I n  AT&T- 
MrrfiaOne, the Commission concluded that TWE was attributable to the merged firm i n  two ways. First, 
under the cable ownership attribution rules, a company that appoints a director or officer to another 
company or partnership, or shares common directors or officers with another company or partnership, i s  
deemed 10 have an attributable interest i n  that entity.*” Second, the Commission deemed TWE 
attributable to the merged f i rm because i t  was a limited partnership interest that was not properly 
i n ~ u l a t e d . ~ ’ ~  The Commission considered whether AT&T’s interest i n  TWE could be insulated in a 
manner consistent with our attribution rules, and held that, even i f  we waived attribution for TWE officers 
or directors appointed by or shared with thc merged firm, AT&T did not conform to our ILP 
exemption.*” One of the seven criteria of the L P  exemption provides that a limited partner may not 
perform any services for the partnership “materially relating to its video programming activities.”z2” We 
interpreted this criterion to prohibit the sale of programming by an insulated limited partner to the 
partnership (the “no sale rule”). We found that AT&T and MediaOne held attributable interests “in 
numerous programming affiliates” that sold programming to W E . ” ’  We concluded that the sale o f  
programming to W E  through these affiliates was a service for TWE “materially relating to its video 
programming activities” that would afford the merged firm the incentive and ability to influence TWE’s 
video programming choices.’2’ We held that the sale of programming by AT&T’s programming affiliates 
to TWE defeated the ability o f  the merged firm to insulate the W E  Interest.223 

85. As a surrogatc for compliance with the no sale rule, the Commission imposed merger 
conditions governing the relafionships between AT&T and its programming affiliates. These affiliates 
included: Liberty Media Group (“Liberty”) which would he wholly-owned by the merged AT&T- 

’ I h  See, e . ~ . ,  SLlC Cummunicuiions. lnc.,  17 FCC Rcd 1397 (2002) (finding SBC apparently liable for a s ix  million 
dollar fnrfeiture for willful and repeated violations of a condition imposed in the SBC-Ameritech merger). 

”’ 47 C.F.R. 9: 76.503 n.2(c) 

’IR See AT&T-MediuOne Order, IS FCC Rcd ai 9837 1 4 3  (ciring Atrribulion Order, 14 FCC Rcd at 19039 ’jl61). 
Our artrihurion rules presume that 3 limited panner may influence or control the operations of the partnership even i f  
11s equity inierest i s  very small. Thia presumption i s  negated i f  the limited partner satisfies the criteria that form our 
insulated limired partner (“ILP)  exemption. Under our ILP exemption, a limited panner may not: (1) act as an 
employee ofthe partnership i f  his or her functions, direclly or indirectly, relate to the video proframming enterprises 
of  the company; (2) serve, in any material capacily, as an independent contractor or agent with respect to the 
partnership’s video programming enterprises; (3) communicate with the licensee or general pamners on matters 
pertaining to the day-to-day operalions of i ts  video programming business; (4) have rhe righr to vote on the 
admission oladdilional general pmners (unless that righr i s  subject to the power of the general partner to veto any 
such admissions): ( 5 )  vote to remove a general partner except where the general partner is  subject tn bankruptcy 
proceedings, i s  adjudicated incompetent by il court of competent jurisdiction. or i s  removed for cause as determined 
hy il neutral arhirer: (6) perform any serviccs lor the partnership materially rclating toils video programming 
activities, except that a limired partner may make loans 10 or acl as a surety for the business; and (7) become actively 
involved in the management or operation of the video programming businesses of the pamnership. See 47 C.F.R. 5 
76.503 n.2(h)(2); Alrribulion Order. 14 FCC Rcd ar 19040-41 ¶ 64. 

* I y  Sre AT&T-MrdiaOnc Order. 1 S FCC Rcd ar 9840 ‘j¶ 48-49 

z21’ l d  

2 1 1  Id. 

Sce ATgT-MediuOnc, Order, 15 FCC Rcd ai 9840 yI 49 (citing 47 C.F.R. 5 76.503 n.2(b)(2); Arrriburion Order, 
14 FCC Kcd ar 19040-4l’j 64). 

” ’See  AT&?’ MdjaOne Order. I S  FCC R L ~  at 9x40 7 49 
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Mediaone;”” Rainbow, a programming affil iate of C a b l e v i s i ~ n ; ~ ~ ~  and iNDEMAND, in  which the 
merged firm would have a 44% Because AT&T has fully divested Liberty and has divested 
Cablevision to a non-attributable level, we find that the Libeny and Cablevision safeguards are no longer 
applicable.”’ With respect to other programming affiliates, the Commission barred AT&T from 
involvement in the management or operation of iNDEMAND or any of the programming interests 
previously held by MediaOne.’28 The purpose of these safeguards was to limit AT&T’s involvement in 
the management and operations of i ts programming affiliates and thereby constrain AT&T’s ability to 

influcnce TWE’s programming decisions through AT&T’s ownership interests in programmers that sold 
programming to T W .  

86. To the extent any of these safeguards may be applicable to AT&T or AT&T Comcast, the 
Applicants request that we remove these requirements and urge us not to impose any new safeguards 
restricting AT&T Comcast’s relationships with i t s  programming affiliates.229 Applicants contend that 
placement o f  the TWE interest into a disposition trust constitutes compliance with the AT&T MediaOne 
Order’s requirement that they divest the W E  Interest.’” They assert that, by the terms of the AT&T- 
MediaOne Order, the interim safeguards wi l l  cease to apply when W E  is placed i n  tn~st.~’~ They further 
state that because the D.C. Circuit remanded the cable horizontal ownership tule and vacated the no sale 

At that time, Liberty’s programming interests included a 100% interesr in the Encore Media Group, which 
operates video programming networks such as Encore, MOVIEplex, and Starz!; a 49% interest in Discovery 
Communications. Inc.. which operates cable networks such as the Discovery Channel, The Learning Channel, and 
Animal Planer: and minority interests in numerous other programmers. AT&T-MediaOne Order, 1.5 FCC Rcd at 
9825 yI 19. Other Liberty programming interests included: USA Networks; Telemundo Network; Telemundo 
Station Group; BET Holdings 11, Inc.; QVC, Inc.; Regional Programming Partners; Canales fi; Court TV; MacNeil 
ILehrer Productions; T V  Guide, Inc.; E !  Entertainment Television; style; Odyssey; International Channel; Sunshine 
Network; and Encore Media Croup. Id. 

”’ At the time (if the AT&T‘-MediaOne Order, AT&T held a 3370 equity and 8.Y% voting interest in Cablevision, 
and had the right to appoint two directors to Cablevision’s hoard. Cablevision in turn had a 7.56 ownership interest 
in Rainbow, which owned in seven national programming networks and, in pannership with FOX Sports Net New 
York, owned several regional sports networks. Rainbow’.\ programming interests included American Movie 
Classics, Independent Film Channel, Bravo, and Much Music. Rainbow’s programming interests in pannership 
wii l i  Fox include Madison Square Garden Network. Fox Sports Chicago, Fox Sports New England, and Madison 
Square Garden Metro Guide. AT&T-MediaOne Order. 15 FCC Rcd at 9826Y 20. 

”“AT&T-MediaOnpOrder, IS FCC RcdatY826,Y830~3l,¶¶ 20, 27. 

rhe Liberty safeguards providcd that. i f  an officer or director of  Ihe merged firm served as an employee, officer 
or director of Liberty, that persoii could iiot participate in matters relaling to the video programming activities of 
AT&T. including deciding what programming to carry. negotiating carriage prices, determining rollout schedules, 
marketing programming. or evaluating the performance of programming. We also required advance Bureau 
approval of officers or directors appointed to the Liherty hoard oldirectors by AT&T, and placed limitations on the 
nhility of these officers and directors to conimunicate with AT&T. We required AT&T to ensure that any directors 
i t  appoinied to ihe board of  directors of Cablevision were recused from any and all involvement in the management 
or operation of Rainbow. and we hxred AT&T from attempting to influence the management or operation o f  
Rainbow AT&T-MediaOtie Order. 1.5 FCC Kcd at9899~9901, Appendix B. 
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211 I 

” ’ ~ A & T - ~ c d i a ~ n e  Order. 15 FCC Rcd at 9x99-9905. Appendix B. These included the following entities i n  which 
MediaOne had an attrihutable inrerest: E! (including style). Food Network - TVFN, Fox Sports New England. 
Mucic Choice, New England Cable News, Outdoor Life, Speedvision, and Sunshine Network. 
22Y Letter from Betsy J. Brady, AT&T Corp. and James R. Coltharp, Comcast Corporation, to W. Kenneth Ferrre, 
Chicf. Media Bureau, FCC (Sept I Y ,  2002) (“Request”). 

”” ~ d .  at I - 3  

Id. 
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rule, there i s  no longer any rationale to impose the safeguards.’” Finally, they contend that in light of  
“dramatic reductions” i n  AT&T’s arfiliated programming holdings, the Commission’s driving concern in 
implementing the safeguards has been eliminated.’” 

87. B y  l imit ing AT&T’s involvement in the sale o f  programming to TWE, the safeguards 
relating to AT&T’s affiliated programming networks served as a surrogate for actual compliance with the 
n o  sale rule during the ATAT-MediaOne compliance period. Instead of imposing these safeguards, the 
Commission could have barred the sale of affiliated programming to TWE. As we explained above, our 
no sole rule has been vacated by the D.C. Circuit. In our cable horizontal ownership proceeding, we are 
determining whether and how the sale o f  programming should be considered in determining a limited 
partner’s ability to intluence a pannership. Absent a clear rule governing a partner’s ability to remain 
insulated despite i ts  sale of programming to the partnership, we have considered whether the sale o f  
programming by AT&T Comcast to TWE wi l l  otherwise result in harm to the public interest, and whether 
such harms wi l l  be mitigated by the TWE Proposal. We conclude that the TWE Proposal w i l l  protect 
against potential harms that could result from AT&T Corncast’s sale o f  programming to TWE. 

88. The no sale rule i s  intended to determjne whether a stakeholder has the ability to 
influence or control ii licensee.*” We find that, in this case, there already are a number o f  safeguards in 
place that wi l l  adequately protect against the exercise of such influence by AT&T Comcast-safeguards 
that were not present i n  the AT&T-MediuOnr  ont text."^ Unlike AT&T-Mediaone, the merger o f  AT&T 
and Comcast w i l l  not close unt i l  the T W E  Interest has been placed i n  trust.236 The Trustee w i l l  have the 
exclusive power and authority to manage the trust assets and to exercise AT&T Corncast’s rights relating 
to the TWE Interest, including a11 voting, director appointment, consent or management rights under the 
W E  Partnership Agreement, and any such rights that AT&T Comcast will have i n  successor entities 
following the TWE Restructuring. The Trust Agreement expressly limits the Trustee’s ability to 
communicate with AT&T Comcast about the managcment or operations of TWE. or any entity affiliated 
with A O L  Time Warner that succeeds the TWE Interest. Because these trust-related safeguards restrict 
AT&T Comcast’s ability to influence TWE’s programming decisions, these safeguards w i l l  equal, and 
possibly surpass, the programming affil iate safeguards imposed i n  AT&T-MediuOne. Accordingly. we 
hereby remove the safeguards relating to Liberty, Rainbow, iNDEMAND, and the programming networks 
previously held by Mediaone, and we w i l l  not impose new conditions on AT&T Corncast’s relationships 
with i t s  programming affiliates. 

3. Potential Harms  in the Dis t r ibut ion of Video Programming 

a. Relevant Marke ts  a n d  M a r k e t  Participants 

89. Applicants claim that, in analyzing possible effects o f  the proposed merger on the 

ld. at 2 .  

ld. a1 2 

z ‘? 

233 

3 4  Speclfically, the no sale rule was intended to prevent an insulated limited panner from influencing !he pannership’s 
video progamming choices. AT&T.MediaOne Order, 15 FCC Rcd ar 9839-40 77 46-49 (citing 47 C.F.R. 5 76.503 
n,2(h)(2); Arlrihurion Order. 14 FCC Rcd at 1904 I ¶ 64). 

I n  support of our imposition of these conditions in the AT&T MediaOne Ordtr. we relied in part on our decision 
i n  Twerrrierh Hoid67g.r. In  
Twnl ic fh   holding.^, we held that a corporalion’s sale of network programming to a television broadcast station, 
which i t  sought to insulate using a trust mechanism. would defeat insulation. Twenrierh Holdings, 4 FCC Rcd at 
4054 7 17. Given the facts of the instant rransactton, we conclude that Twenriefh Holdings does not require us to 
prohibit the sale of programming by AT&T Corncast to TWE. 

215 

AT&T-MediuOnr Order, 15 FCC Rcd at 9840 ‘J 47 (citing Twenriefh Holdings). 

23h I n  addirion, the Applicants no longer have attributable interests i n  Liberty or Cablevision. See Request at 2 
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